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Peculiarities of Islimic Law of Inherntance
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Introduction

Law is said to be a channel or agercv to achieve justice, hence it can be described
as a rule of action which controls the gereras behaviour of man and protects his bodily
and property rights ' Broadly, Law car be classified o either divine or man-made A
law 15 said to be divine when itis ordaine - Cod ror the guidance ot mankind while on
the other hand man-made law 15 that mac o0 (e peeple which receives the ascent of the
government in council. Like divine law, 1t wqualiv controls the dayv to day behaviour of the
members of the state. This kind of law is however mutable in accordance with the needs
of the society and the government in power. The bulk of the legislations today are man-
made laws.?

[slamic Law, otherwise called Shar:'ali is the totalitv of Allah’s Commandment. [t
is a body of Islamic religious Law. Islamic Law 1s a complete and total way of hfe (which
consists of both religious and secular matters) It is the sacred law or canon laws of [slam
ordained by Allah hence of divine origin. The term hterally means “wav” or path to the
water source” while technicallv it means the legal framework within which the religious,
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public and private aspects of life are regulated for those lving in a legal svstem based on

Islamic principles of Jurisprudence ang ror Muslims aving outside the domam 4 It is a
genre> of divine laws in existence todav iri the world m general and Nigeria » in particular.
Islamic Law as one tvpe or divine law i nov the moss wade s used religious law and one
of the three most common legal svstems of the world arengside Common Law and Civi
Law. Islamic Law and Islamic Legal svstem s particularlv in operation in Saudi Arabia,
Iran, Sudan, Pakistan, Bangladesh and a host of others ™ In the Vatican Citv, the legal
system is based on Canon or Ecclesiastical Law (another genre of divine law) and where
it does not apply, the Laws of the city of Rome apply.»

Islamic Law is divine because it is based on the totality of the commands of Allah
as embodied in the Clorious Qurar hence 1t owes its ongmn from the spiritual
commandments of Allah through the Prophe: by mean~ of revelation Like other fvpes o
Laws, it has 15 nnique charactenstios Toos o comniee svarem o Upiversal law that s
COTLATL DOrmarent and more Uy e b WU mner nope o w e the world 1
nerther meant tor a partcular race nor does + Deong to any partcular tribe or race, rather
1t 1s meant for the whole world.?0 Islamic Law is comprehensive and complete code of
conduct ideally embracing all the facets of human life relevant for all times, places and

*.M.A.Ambali, The Practice of Musiim Law in Nigeric. i Zara. Tamaza Pupblisning Company Ltd., 2nd Ed 1998), p
1, see also Wikipedia, The Freedom Encyclopedic< nitp, /er.wikipedia.org/wiki/sharia> accessed on 15th July.
2009.
* Apart from Islamic Law, a few other types of religious or divine laws are: Buddhism, Hinduism,
Ecclesiastical/Canon Law (Law relating to the principles that govern the organization of Christian Church or clergy
and their well-being).
¢ Before 1998, limited Islamic Law was applicable in Northern Nigeria but within the first tenure of General
Olusegun Obasanjo (rtd) as civilian president, some states, such as Zamfara, Sokoto, Katsina, Kano, Niger, in the
Northern part of Nigeria, introduced full application of Is'amic Legal system which covered both the Civil and
Criminal aspects of Isilamic Law in their states. See Scxotc, <eonianc Zamfara States Sharia Penal Codes and Sharia
Criminal Procedure Codes respectively.

See Muslimedia: January 1-15, <2000< htto://www mus?imedia;com/archivés/featuresOO/shariah 2.htmi
>accessed on 16th August, 2015. )
8 See <http://www<sheppardsoftware.com/Europewec/factf&!e/umque-facts-EuropelQ.html>accessed-on 13th
June, 2016.
Y Alkemawa v. Belio (199816 S C.N.J. 129 at 236 wrere Itz Sazreme Court heo inter ale that. “Islamic Law is not
the same as customary law as it does not belong tc ar, zurtcuiar rise itis o compiete system of universal law,
more certain and permanent and more universa: thar ke fngiish Common tow ” See A A Oba, “Isiamic Law as
Customary Law: The Changirg Perspective in Nigeris” internatoncl & Comparative Law Quarterly, October 2002,
Vol. 51, Pt. 4, 826, see also A. A. Oba, “An Ideclog-ca Ciscourse And A Literature Review on {slamic Law in the
Nigertan Legai System” in Osen., 2 1. {Ed.} A Digest on isiamic Low ang Jurisprudence in Nigeria (Essays in Honour
of Hon. Justice Umar Faruk Abdulizhi, PCA), {Auchi: Darun-Nu- 2003), 110
% The Propnhets before Prophet Muhammad were each ghven Scripture and each of them sent to their people. For
instance, Prophets Noah, Hug, Salih, Shu'aib, Musa were each sent to their people while Prophet {ssa was sent to
the children of Israel See Qur'an 7:59, Qur'an 711, Qurian T:65 Qur'an 773, Qurian 7: 85, Qurian 14:5 and
Qur'an 3:48 However, Prophet Muhammad, the seal of 3il tre Propnets was given the Glorious Qur’an which
unequivocally states that “We have not sent thee but to il men os g becrer of good news and as a warner”. See
Qur‘an 34:28. The universality of the mission of Propher Muhammad is stressec in Qur'an 7:158 wne-e it provides
thus: “Say, O peoplei I am the Apostie of Alloh to you ail, of Him whose is the xingdom of the heavens and the
earth”
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purposes -0 slamie Lew moras o gaten s sorrome There s hardleoam
distinguishing ractor betweon the rules of oo a0 rues D erasts Isamid aw wends o
preserve morality unlike in some other tvpes or zenre 01 2w - A

Features of Islamic Law of Inheritance

Islamic law of inheritanceis a segment!” of Islamic Law Like other brarches of the
law, 1tis based on the religion-of [slam. The religion of Islam being a divine ' religion, pre-
supposes that Islamic Law of Inheritance is also divine Theretore, the first and
fundamental feature of Islamic Law of Inheritanceis that it is divine. Tt is so because the
manner in-which 1t 1s made is preseribed é}f Allah who pm\'ides‘ that: "‘
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From what is Zeﬁ by parents and tzo 5 ’aré&f rélate;{ fhe zs 4 sharefor men and.

i share for women. I/Vhether the promerﬁy be large or smﬂll A share made

compulsory 13

By being described as divine, it is moam ¢ that the law and, r&iles guxdmg dlstrnbuhon
of 1nher1%ance in Islam' is ordamed b} Allah and not man- made The shares aa&gned or
gwen to ‘each heir as the ¢ Case mav be, is preanbed bV Allah, The Qurlan.in thJs case, isthe
main sub]ect of its Laws The Sunnah of the Prophet and the consensus opinion of the
C_ompamoﬁs added very Tittle to what isin the Qur'an. Hence there i is no law that opposes.
tH" er, 1'c detalied‘ekplgﬁaflbn of mherltance
16 Also divine because it 15 mex‘meablx mtertwmed w1th the behef system and

the mor‘L ;, aluéé of Islam A close stud\"ox analvsis, of the laws and rules of Islamic Law
:‘:")"r,‘ fi?!‘ ¥ B
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e traverses allthe a‘s écts &F humar% I|fe such as mamage nammg, leOI’CE mherstance contract purlty,
rehgtous rites, commerce, science, education, history, morality and a host of other things/areas too nUMerous to
mention here.

12 The English Crimina: Law for instance, inherited from the past has undoubtedly been influenced by Christian
beliefs, but at the present day, these beliefs are not the only basis of the morais of the society hence the spheres
of social morals and criminal law are co-extensive up to a point as many of the rules enforced by the criminat law
have nothing to do with social morality, and many rules of social morality are not enforced by the criminat law
Thereiistherefore-a. clear.cut demarcation'between morahty and the rule of !aw See Cross and Jones Introduction
To Griminal-taw;{England: Butterworth:& Co. Publishers Ltd, 10th Edition, 1984) 1 ‘
13 Other sagments of islamic Law.are: islamic Law of Contract {Mu’amalat), lslarmc Family Law, Istamic taw of
Crimes.and Torts, [slamicinternationai Law (War & Pezace  Is'amiclaw of Evidence (Mura fat) and a host of others
too PUMErous:to list:
14 This is bedadse it is.based onthe totality of the Commands of Aliah ss embocied in the Glorious Qur'an and the
Sunnah. See :N..Gabru, (2005), “Theé Appiicabrity of Tre lIslamic Law of Succession in South Africa”,
Obiter_V26_n2_a9, 34 accessed on 15tnh March ?“'“* see 330 Coggins, W A {July-August 2004), “Succession in
Traditional Islamic Law”, Journal of “‘the Missouri Bar MOBAR  Publication for MOBAR members,<
http://isskc.org/will >accessed on 20th February, 2008 :
5 Qurian.4:7,see also Qur'an 4:11-12 There are several otner verses that relate indirectly to inheritance such as
Qur'an 5:106 -108
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of Inheritance would reveal that the moral s alues and Cele: ~vstem ol [slam s retlected in
them. For instance, a waladur zonu lleguimare chuld 15 precluded from inheriting his
(biological) father to protect the sanctityv of the insttution of marrage, but can inherit from
his mother and vice versa Similarly, a non-Mushm cannot inherit a Muslim {and vice
versal no matter the closeness of the relationshup between the two as a reflection of the
beliet system of Islam in the laws and rules of Islamic svstem of inheritance 't All these
are a reflection of the divine characterisnes or slamie Law o inheritance

Universality of Islamic Law of Inheritance

There 1= no doubt that Islumuc Law s & ov-procuc: o islam while Islamic Law ol
Inheritance is a sub-set of Islamic Law. Betore the adven: o Islam and Islamic Law, there
had been other religion-based laws. These religion-basea laws had hmited SCOpe In terms
of application becausc they were directed to specific race’s) But unlike these other
rehgions, Islam and indeed Islamic Law (of Inheritance: are directed at the world at large
and not to specific tribe or race'® Therefore, since Islam is a religion tor the whole ot
humanity, this implies that wherever a Muslim may be in any part of the universe, upon
his or her demise, rules of Islamic Law of [nheritance applies to his or her estate 19
notwithstanding the differences in Madhab (School of Law),

Rigidity of Rules of Islamic Law, of Inheritance :

In legal parlance, when a law is written, especially man-made law, it is described
as rigid because it will require certain stringent steps or procedures to have it amended or
altered. In the case of Islamic Law of Inheritance, the law is principally contained in the
revealed Book of Allah (Al-Qur'an); and Had:th of the Prophet. Since the Qur’an is the last
and final of all revealed Books and it is not susceptible to correction, addition or
amendment as in the case of man-made law. then it is the most appropriate master piece
of legislation that can be described as rigid. 1t s rigid in the sense that it is not subject to
amendment, correction and or addition. The bearer of the religion of Islam is the final and
seal of all the Prophets and since there will never be anv other Prophet again, it is obvious
that the rules of Islamic Law of Inheritance are not susceptible to amendments, addition
or changes. "

1€ The Prophet (saw) said: “A Muslim does not inherit from an infide! and an infide! from a Muslim” see Al- A. H.
Asqalani,, Bulugh Al-Maram Min Adillat Al-Ahkam, (Pt. 2), (Rivadh-Saudi Arabia, Dar-us-Salam Publications,
1996/1416), Hadith No. 806, .334. See also I. S. Ismael and A, A, Oba, "Navigating Inheritance across Religions by
Muslim and Non-Muslim Heirs in Nigeria” {Paper presented at tre International Conference on Religious Pluralism
and Heritage: Legal and Social Development in Africo organizec py the African Consortium of Law and: Religion
Studies {ACLARS) and hosted by the University of Addis Ababa. Addis Ababa, Ethiopia May 22-25, 2016}~

7 "And there is not a nation but a warner has gone amang them”: Quran 35:24, see also-Qur’an 3:48, Qurian
25:1and Qurign 21:107

¥ “We have not sent thee but to aii men as a bearer of good news and as o Warner” Qur'on 33:28, see also Qur'an
7:158, Quran 5:3 and Qur'an 2:213.

% See generally N. J. Coulson, “A Comparison of the Law ¢f Succession in tre Isiamic and British Legai Systems,”
The American Journzi of Comparative Low, 1877 vo 26 No 2 227.233
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Determinants of an Heir Are Divine

Allah Has used certain adjecuves to describe Himsel: = Amongstothers, He is the
Creator, the Knower of all knowledge, the Merciful and the Owrer of the Universe and
evervthing in it. He alone knows who will die before whom and who will survive who.
That s, who will be the heir of who is onlv known to Him. He determines an heir because
it is not every person that survives a decedent that qualifies o be a legal heir.** Through
Istamic Law of Inheritance, Allah has provided divine criteria for determining the legal
heirs in any given situation and their proportionate share (in the estate of a deceased
person) which are based on a number of factors such as the rule of proximity of relation
to the deceased. This proximity is also determined by Allah and not left in the fallible and
subjective discretion of man. In determining the legal heir, the Quran provides thus.
"...Between your fathers and sons, you do not know wohicit o shent 1< nearer to you in berietit Allah

1s undoubtedly most krowledgeable and most wise " 22 From this Jurann provision 1tis clear

that Allah ha~ accorameiy speaned the <nares of heirs nased or the faw of proxumity of
relationship and not or the material necds of e netrs L1 slamic Law, the heirs are not ol
the same rank. They are on grades and some arc given priority over others. For instance,
in the presence of father, father’s father {(grandtather) cannot inherit son. Likewise in the
presence of son, son's son cannot inherit father’s father. But in the absence of father,
father’s father can inherit son and son’s son can inherit father’s father in the absence of

son. This is based on the principle of total exclusion.

Inheritable Objects Are Divinely Determined

What constitutes estate in Islamic Law of Inheritance is denoted by the term Mal,
i.e. property. This is divinely determined because it is not everything the deceased person
leaves behind that qualifies to be subject matter of inheritance. Only those properties
adjudged by the religion of Islam as property can be subject matter of inheritance 2
Property. not knewn to Islamic Law is not property,-hence cannot be inherited. Further, in
Islamic: Law -of Inheritance, property is not limited to real property left behind by the
deceased: Itincludes every piece of item, whether real or moveable as long as the property
18 legal in'the sight of Islam. Unlike under some Gther svstems where disposition of
property is limited to real property. For instance, among the Igbo people of Eastern
Nigeria, the disposition of property by Will is called Ike Epe and is mainly applied to real
property. Likewise, among the Yorubas, the rules of inheritance are Idi-igi and Ori-Ojori
which is mainly applied to real property.

0 Seethe mnyety~mne beautiful names of Allah.
<t See { S Ismaei and S O. Raoiy, “Concept cf Heirls' ana Status of Gift from Decedent’s Estate by Heir(s) in
Islamic Law of Inheritance,” islamic Law Journal, Al-Hikmah Uriversity, Liorin (forthcoming 2016)
2 Qurian 4:11. i
3 There are two types of exclusion: Total and partial. Parual exclusion is a situation where a full sister co-exists
with a full brother, and the ful' brother converts her to the residuary class instead of the full sister inheriting as a
Qur‘anic sharer. See A. B. Mahmud, “Succession under the Sharia in Nigeria”, Nigerian Current Law Review, 1982,
127 -129.
“ See Qur'on 2:173 and 219, Qur'on 53, 88 and SO Qu-ar 6218 anc 127
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Pre-Specified Quantum of Shares for Heirs

[n lslamic Law of inheritance the ~mareis o0 cack neir s al ready pre-determmed-
or prescrebed by Allah in uncompromusing terins Inany partcular gase the quantum of
the estate ot the deceased that goes to a parncular heir 15 tvea ov Allah The deceased has
no power regarding fixang the share of ar her pecause ese cannot ve altered or changed
by man, The shares of the heirs as determunea oo the o an are oimding on all Mushims
Allah, it His Wisdom, Has allotted shares to helirs using :-{15 own criteria ¢ These criteria
are divine, rigid and beyond questioning bv man =" Unlike man-made allotment which is
subject toswhimsical subjective discretion and changes. Allah Has allotted shares to its
beneﬁaanes,probablv because inheritance is one of the most important sources of the right
of possession of wealth.28

Inhgritance takes place in Islamic Law onlv when certain conditions exist. These
conditions, are also part of the peculiarities of the law Theretfore, since inheritance in
Islamic | uaw does not take place in vacuum, it 13 necessarv at this juncture to examine these
conditions *tHat are most often referred to as elements ot inheritance. These elements are
three: the. qegeased (Al-Muwarrith), the heir,(Al-Warith) and the estate (Al-Mourooth) or the
propertyjto be inherited.2? Inheritance, thelefore does not arise;until these three basic
elements are present. R SO S

The Deceased (Al-Mwarrith) .

The first of these three elements presupposes that there must be evidence that a
Muslim person had died in fact by evidence of actual . deathyor iy Law A person is:said to
be dead in law when the Law Court declares him-so as a result of evidence-of his being
missing as i the case of.a Mafqud ~ A missing person.? A person.could beimissing imrany
one.of £ ‘epfollowmg circumstancessuch as disappearance during a;bgﬁtle dr i calamity as
in an hquake shlpwreclc In a-community-which rhas beenneierieomdsbyriplague or
eplclemmcsﬁ-@ £.Coe ,The death of.the, T\/Lushm\;perdson@nust e astualdnd xealer inlaw by a
judicial. decree.as when a.missing pe rSOR-vIafgud) is declared ,dead and’ has left! behind
some. mher}ta le propert}qand relatives, whe-have- mght tqQ mherlb his:propertyi.3* ‘This is
because ekv1dence ofdeath i 15 one- ofithe pre -conditions;of-inheritance in {slamic Law 32 .
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s See Qur'an 4:11-12.
% Sed Qur’ an Fi3g e
7 See Qurion 4:13
% | S, Ismael, “Socio-Ecopomic and Religio-Legal Importance of Estate Distribution in Islamic Law”, UM Law
Journal, 2011, Vol 18, 69-89.
# ). Badamasuiy, “Elements And Impediments of Inheritance,” in Zubar. A (Ed.) Discourse on islamic Law of
Inheritance And Waqf, {Kano: Department of Islamic Law, Bayero University, 1998),- 15; see also I. Aliyu,
Inkeritance in'Islamic Low ;Zaria: Zazzau Ventures, General Printing anc Publishing, n. d.), 13.
0 See Jatau v, Ma//af/ya ( 1998)1 SCNJ 48 at 55, where Supreme Court neia among otners that the-Respondent
must establish that the sa4d,tMa:laf1ya is gead or has been.m:ssing and nis whnereabouts are upknawn fora period
within which a person of h|s age wouid be presumec deac. Sez aisc A M. Gurn, An introduction Toilslamic-Law
ofSuCCESS/on (Testate/lntesg@te {(Zaria: Jodda Press Lta,, 199§, 27-28. : ,

S H. AL Lakhvi, Al-Mirgith: Justice of /S/Gm in the Ruies of inheritance, (Rerala Khurd-Okara; Pakistan: Al-
Makhtabah Al- Muhammedia ChuHah Mandi, 2003/1424 A, #.} 18
2.1 Aliyu, Inheritance in Islamic taw, (Zaria: Zazzau \/e"mres Generail Printing and Publishing, n.d.), 14, see also
Jatau v. Mailafiya, op. cit.
244
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The general rule, in case of determining the aeath ot a mbsmg person for the sake
of inheriting his estate, 1s that he i presumed to oe alive unul "1t Is inconceivable that he
should s‘tﬂl be alive for until his contemporaries resemoiing tum in heatth, habits and body
are dead”? otherwise referred to as recogrized .ire-span By this general rule, a court 18
theretore, in decreemy a missing person dead, i3 gwdea by the expiry of the recognized
fite-span of a person, which the Mushm junsts have no consensus opinion on what
number of vears constitutes recognized life-span. Recognized life-span of a mi@smg person
is fixed at ninetv vears according to the pepular view 'n the Hanari School of Law while
seventy vears s recognized in the Maliki School.™ The Shait 1 Hanval and Shitte Schools
are of the view that the life-span of a missing person should pe aetermined by the court at
its own discretion ¥ Apart from the genera! rule, the Malikis and Hanbalis have provided
an important exception. According to the Malikis where there 15 a strong presumption of
death arising trom the mussing person disappearing during battle, earthquake, shipwreck,
fatal epidemic, the estate of the missing person should be distributed amongst his heirs
after one year while the Hanbalis maintain four vears from the date of the disappearance
of the missing person after a period of thorough search and enquiry has failed to provide
any clue that the missing person is alive 3

The time when the estate of a missing person becomes ripe for distribution does
not also enjoy consensus opinion of Muslim jurists. There are two major opinions on this.
The first is that of Maliki and Hanafi Schools of Law that the distribution becomes due
from the date of his missing while according to Hanbali and Shafi’i Schools of Law, the
distribution becomes due from the date he is decreed dead by the Court.3” Closely related
to this, is the issue of determination of the heirs of a missing person. According to one
School of Law,? all those who are entitled to inherit him during the time of his
disappearance would qualify to be his heirs, whether they are living or dead. Where the
heirs are dead, their heirs take their shares. The other opinion, i. e. the Shafi'i and Hanbali
Schools of Law savs only those heirs who were iiving at the time when the missing person
was declared dead would be entitled to inherit hus estate =

Having discussed the missing person i respect of his property or estate, it is also
ot out of place to say one or two thmgs on the position of a missing person as an heir of
other deceased Muslim person. There are two general rules in this respect. The first is that
if at the time of the death of a deceased Muslim, one of his heirs is a missing person, and
the whole property shall be reserved until he reappears and claims it or he is proved to be
dead # That is a missing person is not to be reckoned as dead in respect of the estate of
others until such time has elapsed that it is inconceivable that the missing person should

3 A M, Gurm An Introduction To Islamic Law of Succession [Testate/Intestatej, (Zaria: Jodda Press Ltd., 1998),
28.

3% Badamasuiy, op. cit, 16, see also Gurin, op. cit.

35 Gurin, op. cit. 28-29. '

3 Gurin, op. cit, see also Aliyu, op. cit, 150

¥ Gurin, op. cit, see also Aliyu, op. cit, 143,

38 These are the Maliki and Hanafi Schools of Law, see Gurin, op. cit. 29

3% See Gurin, op. cit, see also Aliyu, op.-git, 152.

40 Aliyu, op, cit, see also Gurin, op. cit.
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still be alive or until hus contemporaries are dead after wnicn he would be regarded as
dead in respect of the estate of others as if he had died on the dav o his missing. ¥

However, where the mussing person 1& a co-neir with othels, the second rule
applies. That is, the estate will be distributed as far as the others are concerned, provided
they would take at all events, whether the rnissing person were living or dead.* In this
case, the heirs are to take the smaller share before confirming the death or survival of the
missing person. He who is to inherit and whose share does not diminish under all
circumstances should be given what he/she deserves completely. But those whose shares
vary should take the smaller portion. Whereas, the one who has no share on the
assumption of the death or life of the missing person should not be given anything.*: Bv
way of illustration, supposing a man dies and leaves behind a wife, mother, and half-
brother and a mussing full brother. The wife should oe given her share which is one-
quarter and also the mother is to take her one-sixth and other one-sixth is to be kept
pending and not to allow the half-brother take anvthirs The suspended portion should
be reserved until the where about of the misairg persor 1~ known or adjudged dead bv
the Court.#

The Heir (AL-WARITH)

This is the second element of inheritance in Islamic Law. By the heir, it is meant
those who would take the benefit of the estate left behind by the deceased Muslim. An
heir is therefore one qualified to inherit a deceased Muslim person and must be related to
the deceased and entitled to get a share from the deceased’s estate.*> An heir must have
survived the deceased * or be in existence %7 as at the time of the death of the deceased.

In Islamic Law, the heir must also have some nexus with the deceased Muslim in
order to qualify as an heir of the deceased. This nexus may be either by way of marriage
% blood affinity +° or emancipation (wala'a).3 However, certain circumstances may prevent
an heir from inheriting the deceased person. These circumstances are seven in number.
They are: a person who died before the person he is to inherit, when two or more persons
die at the same time and it is not known who died first out of the two, A child disowned

4L .Aliyu, op. cit, 152-153, see also Gurin, op. ¢it, 15-16.

42 Gurin, op. cit, 16.

4% Aliyu, op. cit, 153

4 Aliyu, op. cit, 154

4 Lakhvi, op. cit, 20.

“ .This is in respect of a living person because a dead person does not inherit another dead person in Islamic Law
“7 This relates to a foetus in the womb. Its right to inherit is dependent on two factors. These are its existence as
at the time of death of the deceased and its being born aiive, see Badamasuty, op. cit, 17.

* .There must be a valid and subsisting marriage in accordance with Islamic Law between the deceased and the
heir (where basis of right of inheritance arises from marriage) See H. ‘Abd al’Ati, The Family Structure in Islam,
{Lagos: Islamic Pubiications Bureau, 1982), 254.

9 Blood affinity {Al-nasab) is a situation where the heir has some blood relationship with the deceased, the
relationship could be close or distant, see Qur‘an 4:11-12

50 This arises where a master emancipates his slave In this circumstance, the master can inherit the slave if the
emancipated slave does not have any other heir, Lakhvi, op. cit, 22. Closely related to this is another heir in the
form of Baytul-Mal (Public Treasury), where the deceasec Muslim is not survived by anybody that could come
under any of the above stated grounds, then the estate goes to Baytul-Mal.

246



Port Harcourt Law journal Vol 6 No.1 April, 2017

©ouc o his or her rather's estate and vice
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status of beny @ slave Decause a siave s Droperty o the slas esmastey or owner, a child
born out of legal wed-lock (Waladun zimay, and @ person who causes the death of the person

he is entitled to inherit o

The Property (AL-TARIKA)

This is the third but not the least element o1 inhentance in Islamic Law. [t 1s the
estate which 1s left behind by the deceased Mushim to be inhenited by the heir(s).* It could
be tangible, movable or immovable as the case mav te.* Though the subject Matter of
inheritance is the estate, Muslim jurists are not unanimous as to what type of property
may be regarded as the legacy of a deceased Muslim. According to Maliki School of Law,
which is the majority view, “Tarika” means the propertu a deceased person leaves behind after
his death and this ncludes all other Anancial rights and abiiihes of the praepositus whether they
dare in his possession or ot

In respect of Tangible property, there is no difference of opinion amongst Muslim
jurists hence all tangible property is inheritable 3 except the forbidden® ones which
include items like swine, wine and intoxicants, pork, blood to mentiorr but a few. The
position of Muslim jurists however differs> as regards usufructs.”®

Rights.are specie of property in the class of usufruct which Muslim jurists have
divided into three for the purpose of determining their capability of being subject matter
of inheritance in Islamic Law. The first of this category of rights is the one referred to as
pecuniary or pure proprietary rights which include unpaid debts from other people,
compensations, right of easement and etc. All the Muslim jurists are unanimous that these
rights are inheritable ¥ [n the second category are rights classified as being partially

st A. Qrire, Shari’ah: A Misunderstood Legal System, (Zaria: Sankore Educational Publishers Limited, 2007), 255-
256, see also Badamasuiy, op. ¢it, 19-25.

52" Estate or property as used here are those recognizec as property in the sight of Islam. So anything that does
not fall within the purview of legal property In Islamic Law cannot be subject matter of inheritance, see Qur'an
2:173 and Qur'an 5:3-4. How such property has been acquirec does rot matter in this circumstance because itis
the deceased that-will account for them if acquired illegally by him during his life time. Islam, though, does not
encourage acquiring legitimate property through illegitimate means. See Qur'an 4:29 and Qur'an 2:188.

53 These are not the only classification of property in Islamic Law, there are other classifications such as: Fungibles
and Infungibles (Mithli & Qaymi), Measurabte and Non-measurable (Makil or Kayli&Mawzun or Wazni),
TangiBie and Intangible (d/-a’yn wa al-manafi or dayn) Moveable and Immoveable (al-Manqulat wa ghayr al-
Mangqulat) and Valuable and invaluable (Mutagawem wa Ghayr Mutagawam), see A. Zubair, Istamic Legal
Doctrines and Interests in Land, (Lagos: Al-Madinah Heritage Pubiications, 1996), 16-26.

54 Gurin, op. cit, 6.

S Zubair, op. cit, & see also Gurin, op. cit, 7

5 Qurign 2:172. 173-17S amengst cthers

57 According to the Maliki, Fanbali and Shefi’ Schoois ¢f Law, Ls iructs are nnentable property because they are
rights that are closely related to property, while the Hanafi Scnooi as minority, hold the contrary opinion because
usufructs cannot be independently possessed without the corpus, see Zubair, op. Cit

58 These are the rignt of using and enjoying ali the aavaniages and profits of the property of another without
altering or damaging the substance, Zubair, op. ¢it

58 Gurin, op. cit, 7, see also Zubair, op. cit.

w
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proprietary and partially personal in nature otherwise called right of mixed nature.®’ They
are both pecuniary as well as personal. Jurists are of different opinions as regards whether
this type of right can constitute subject miatter of inheritance in Islamic Law.?* The third
and last category of rights is those rights which are purely personal in nature. For this
category, all the Mushm jurists are unammous that such rights 2 are not_inheritabic
because they are reserved only to the deceased person

Attempts to Tamper With Law of Inheritance

Having discussed the peculiannes of bsamic cen o ‘nheritance, the objective of
this paper will not be tullv achieved if referency and some Comments are not made on the
recent and on-going steps taken bv the Upper Legisiative Chamber of this countrv to enact
some laws targeting t0 “amend’ some aspects of islamic Law of Inheritance. The first
attempt was through one senator Ablodun Otupmi ot Exio South Constituency of Ekit
State. He sponsored the “Gender Parity and Prohibition of Violence against Women Bill”
which was subsequently abandoned half way while the second attempt is the “Bill on
Equality in Inheritance between Men and Women.” This bill was equally sponsored by
the sponsor of the first and it has passed second reading and slated for public hearing as
at Friday 16-12-2016. The Bill, briefly, seeks to stop marginalization of women in regard to
inheritance in parts of the country amongst others.

Though, details of the Bill in question are not yet available to the author, it 1s
pertinent however to state that Islamic Law of [nheritance is distinct and not the same as
and varies from the various customary laws of inheritance in the country. The immutable
rules of Islamic Law of Inheritahce enjov the recognition © and protection * of the
Constitution. Therefore, if the Bill infringes on or comes into conflict with the immutable
Islamic Law of Inheritance, the Bill becomes null and void to the extent of inconsistencies
and becomes an exercise in futility because the religion of Islam begot Islamic Law and
Islamic Law of [nheritance is a sub-set of Islamic Law as earlier pointed out above. On the
other hand, if the Bill does not affect and or tamper with rules of Islamic Law of Inheritance
but affects the various mutable customary laws of inheritance, it is welcome as long as 1t
satisfies the yvearnings of the non-Muslim citizens of Nigeria. The Muslims of Nigeria do
not have grievances against any rule of [slamic Law of Inheritance because Allah, the

60 Zubair, op. cit., see also-Gurin, op. ¢lt. Exarfiples of this type of right are the rights of pre-emption, the right of
a debtor to defer payment of the debt to a cettain time

61 The position of the majority of the jurists wHich include Maliki Schoolis that these rights are inheritable because
of the involvement of proprietaty rights while the Hanafi jurists, relying on the argument that these rights are
more personal than proprietary, hold a tontrary opinion. This is because they are more connected with the desire
and wishes of the deceased person, see Gurin, op. cit., see also Zubair, op. cit N .
62 These rights include right of custody of a child, right to divorce one’s wife and a host of othe??‘s;.,see Gurin, op.
cit. ’ L

63 See Section 38, Constitution of the Federal Republic of Nigeria 1999 (as amended) which pfovides for right to
freedom of thought, conscience and religion

54 See Saection 262(1), Section 277(1), Section 262(2;{c!, and Section 27712}{c] of the Constitution of the Federal
Republic of Nigeria 1999 (as amended). See also !. 5 Ismae, “Peripheralisation of Shariatul-lslam (Islamic Law) in
Nigeria and its Aaverse Effects on Muslims™ UNILOAN Snama Journal 200C. 1, 15-23
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Ultimate Law Maker, Has assigned shares to htirs s ool Male o5 temae o e basis of
responsibilitv He has assigned to them.

Conclusion

This paper has discussed the nature of Islamuc Law of Inheritance. In the course of
doing this, the paper has been able to elicit the pecubiarities of the Law These peculiarities
are: the divine nature of the law, uruversalitv of the law, its rigidity, divine nature of
determinants of heirs in lslamic Law, divinely pre-determined subject matter of
inheritance, pre-specified quantum of estate entitled to each heir; and the three conditions
that must exist before inheritance takes place in Islamic Law. All these identified special
features make Islamic Law of Inheritance distinct and a perfect piece of legislation by
“Allah, the Creator and Owner of the Universe and what is in and or on it.* The paper also
shows that rules of Islanuc Law of Inheritance are immutable and do not marginalize the
heirs, whether male or female. Rather the law has adequately provided tor the hewrs hence
does not require any man-made amendment i any rorm whatsoever

65 See Qur’an 3:34.
b See Qur'an 1:2.



