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Olagunju—lbrahim, Ridwan Olawale Ph.D.
LL.B.LL.M., Ph.D.
| ecturer, Department of 1slamic Law,
Faculty of Law, University of llorin, [lorin, Nigeria

Summary of the Chapter

The main pre occupation in this work is to be discharged using the
arm s chair doctrinal methodology of legal research for being about the
most suitable for the specie of exercise here intended. Islamic law of
crime and tort has been chosen as a case study in this paper. Having
looked at the course syllabus and few relevant textbooks being used for
the course, four different areas of improvement have been identified in
order to enhance the teaching of this course. These are the need [0
relate Hudud offences 10 Magqasid al-Shariah while teaching and the
need for mention of specific sub-topics in the bench mark for academic
standards (BMAS). The other two are the need to upgrade the level of
Arabic language taught 10 the combined law students and the need for
quality ascertainment of Islamic law textbooks in English. What follows
now is the analysis and exposition of each of these areas of improvement

one after the other and conclusion comes immediately thereafter

Keywords: Teaching of Islamic Criminal Law, Nigerian Universities,
Practical Approach
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1. Introduction

Colonialism has always been seen as one factor among others
responsible tor destroving the firm foundation for the early teaching
and learning of Islamic law i Nigena. Possibly due 1o deep rooted
antipathy which the non=-mushm white harbored and still harbor against
I dam and Tslamic law as both a faith and legal system respectively. the
colonialists upon their advent into the country introduced a number of
measures inimical to the high and quality standard at which [slamic law
was then being taught locally among the indigenous know ledge seekers.
One of these negative measures was the introduction of the tripartite
test of validiy,

Ihe offshoot of the measures all together have continued to lace
the formal system of legal education with inadequacies in the area of
Islamic law teachimg m our citadels of learning. A peep into the content
of and teaching manuals tor some of the courses under Islamic law 1n

these institutions reveals a level tar below the expected standard.

2. Svnergy between Hudud Offences vis-a-vis Magasidus -
Shari’ah
\llceation of cruelty against Islamic penal law 15 a reoccurring

phenomenon among the west and some nominal Mushms around the

clobe Penalties preseribed in the Quran for Murder (1.¢ soul for

woull.  Thett (e amputation of hand) * and Adulteny (1.e. stoning 10
death) © among others are all often denounced  as harsh penal

CONSTYULHICUS

s allecation seems to have stemmed from the western selt
svled conception of human dignity which evokes unnecessary
ssmpathy for criminals without considening the gravity of their deeds.
mpacts on the immediate victims and on the society of large. What the
antagonists find more preferable alternatively in this context is to rather

o0 by some heght punishments mstead of the hirm code of punishment of

()2 17N
() S 3N

5 T i



CONTEMPORARY ISSUES IN PUBLIC, HUMAN RIGHTS AND ISLAMIC LAW

[slamic law which ensures peace and security for the rest of the society.
This is in line with the ideal society which Islam longs for through the
jurisprudential doctrine of Magqasidus — Shari‘ah i.e. Objectives of
Shari’ah."*

However. it appears the cynics and critics choose not to consider
the overall public good inherent in the Shari’ah penalties which are
known to have positive effect on reducing the crime rate. It is possible
that harbor some antipathy against Islam which tends to becloud their
sense of reasoning from recognizing that the so called severe puni-
shments of Islamic law are there to serve the interest of the over-
whelming majority of the populace. Gaskel, a non-Muslim, must have
ruminated over this when he says that the foreigners consider Islamic
punishments a horrible path, but they as well admit that it has made
Saudi — Arabia the country with the lowest crime rate in the world."**

Our students who offer Islamic law courses, and in particular,
[slamic Law of Crimes and Tort, must be equipped with requisite
knowledge of the divine law in order to prepare them well be to able to
debase and suppress the baseless allegation of cruelty against the penal
provisions of Islamic law. One veritable way of doing this is to relate
the teaching of Hudud offences to Magasidus-Shari'ah i.e. the objec-
tives of Islamic law. A deep understanding of these objectives reveals
why some prescribed penalties in Islamic Law of Crimes and Tort exist
the way they are. The so-called harshness in some of these penalties as
it is being peddled in some quarters is for the good of the entire society.

The common good of the society is what the term Maslaha
denotes. In the words of Imam Ghazali as quoted by Allaf, Maslaha s
about securing benefit or preventing harm.'*¢ This terse definitive
approach shows that Maslaha al-Ummah (Interest of the community) is
what the term Magasid al-Shari’ (the higher objectives of the Lawgiver)
s all about. The same meaning as above given is what the phrase

444 Aby Zahrah M., Usud al-Figh (1958) pp. 364-372.

1445 Gaskel G.. Reader’s Digest (February, 1967) _
1446 Al-Allaf M., The Objectives (Magasid) of the Islamic Divine Law or Maqasid

Theory ‘@ u.w.s'.islamicphiIosoph}-.comfmafwurds!m... accessed on 12/04/2012.
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higher objectives of Islamic Law) and

\fongasid al-Share ah (the
[ al-Share novah (skamie lceal ohjectives also portray ) -

the ultimate mtent of Allah behimd any ol
which a particular divine

l- \{{H[{Hh

A~ explamed by Bukaim.
not the veny thing
hut the benefit theretrom
Bukamny iustrates

A\~ it well known. he

s fegislatons is per se

legistation preseribes or commands. which shall

ire members ol the society.

ol Zakar m Islam
lation as @ step m combating

cadiate through the ent
s subimission by the pillar
wionale behind its legis

cxplams the
1o the eeon

miserhiness | Bukhly and alley atn
asts of this analysis that one h
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of causal connection between the interest of man and the Laws of
Allah. The references by Allah to the Qur’an, the ultimate source of
Islamic Law. as containing directional guidance to the people (An-
nas)'* and as constituting mercy to the faithful'** are two relevant
Quranic verses in this context which lay credence to the position in this
paper that interest of man is the influencing factor of Allah’s Laws. The
function of guidance and mercy which Quran is said to be in relation to
human being is affirmations of that Allah’s Laws are there for man’s
interest.

Thus. back to the issue of discussion under the subheading at
hand,'*** severity of some prescribed punishments in Islamic Law of
Crimes should be understood as the best in the circumstance due to the
overall purpose of man’s interests it serves. Severe punishments are
often times the most suitable to curb severe offences. It is therefore in
this light that this paper recommends the need to teach offences and
punishments in Islamic Law of Crimes and Tort alongside the objectives
of Shari’ah (Maqasidus-Shari’ah).

To follow the path herein above described will even open the eyes
of the non-Muslims among the students who come from non-law
faculties (like criminology, as the case is in the University of Ilorin,
where the writer works). to offer Islamic Law of Crimes and Tort as a
borrowed subject. This arrangement of borrowing an Islamic law
subject by non-law and even non-Muslim students is of beneficial value
in the circumstance as it may correct the wrongly held opinion of such
students about the penal provisions of Islamic law being cruelty based.

The BMAS. as it is, captures these Magasid but schedules them to
feature in the first semester of year 2 while the Hudud offences are
designed to be taught in the second semester of the same year. This
paper advocates that the two should go hand in hand while teaching so
as to yield better outcome. With the indepth analysis of the rationale
behind the prescription of each of the Islamic penal provisions, as it
would be found explicit in the subject of Magqasid, reason for the

1432 Q2:185
1453 (921:107, Q10:57
1454 Need to Relate Hudud Offences to Maqgasidus-Shariah while Teaching
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so-called severity of Islamic law punishments would be understood to

be for the welfare of mankind at large.

3. Adequacy and or otherwise of BMAS on sub division of
topics in Islamic law of crime and Tort

Some major Islamic law courses do generally have sundry issues (sub
topics) subsumed under them. | hus. mere mention of major topics in
such a situation may be enough to warrant the need o delve mnto
discussion of several other inter-woven issues under such major topics.
However. where a particular subsidiary issue assumes paramount
Jdatus. need for its specific mention. just hike a major topic. may then
hecome unayoidable in the preparation of academic curriculum for the
COLISC
A good example m this direction which has been observed i the
BMAS under the Islamic law variant of the LL.B programme s the
crime of homicide Clarmmatul Qatl). Though. categorization of homicide
among various schools of thought [slamic law reflects monotony of
qumber which extends at times to as many as five ™. majority opimnion
seems 1o be in support of three classifications only. These are:
ntentional Camd). quast - mtentional (shibhul"amd) and mistaken
(Khata )y While Qisas or retaliation is the original penal consequence
o follow intentional homicide. Divah or Wergild s the original
punishment for mistahen and quas. mternational killings
It will be obsened that i the example under reterence. homicide

s the major topic while Qisas and Divah are subsumed under 1. But

Nahtkt and Zabar i hools IPProsy Ol o classes ol homigide 1 ¢ intentional and
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because of the importance of these subsidiary issues, all figh books treat
the topic “homicide’ together with “Qisas " and “Diyah”.

in the BMAS of the NUC however, only homicide and gisas enjoy
specific mentions. Diyah is conspicuously left out. The implication of
this is the possibility of skipping the imperative of teaching same
especially by lecturers who may not be well equipped to consult
primary sources of Islamic law which are always detailed and
comprehensive. But where the sub-topic is specifically stated and there
is dearth of English materials on it, such lecturers will be compelled to
seck assistance of their colleagues who are more proficient and capable
. the field. This, however, can only be achieved if there is effective
quality assurance control on ground whose duty it is to monitor
exhaustion of the curriculum content of each course which is written
out in black and white.

4. The Significance of knowledge of Arabic for Combined
Law Students

The combined law students in various Universities in Nigeria do pass
through Arabic Language as a compulsory subject during the course of
their study. This impressive design, captured over time in the BMAS, is
there to familiarize the students with the language of the primary
sources of Islamic law i.e Quran and Hadith. The end result rationale
behind this is to enable the students acquire necessary weapon with
which to consult these Arabic based primary sources in order to carry
out quality research both before and after their graduation.

This arrangement has been SO established that even the non-
Muslims among the combined law students in some Northern Univer-
sities'*** are made to pass through the subject of ‘ Arabic’ mandatorily.
As it will be expected, this set of students only has interest in pursuing
common law programme. Their resolve to go for combined law
programme in the said northern universities is consequent upon the
course being the only approved programme thereat without the option
of common law as a separate course of study. The students (especially

1458 | ike Bayero University, Kano
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which. according to him, include using Arabic language as a medium
for teaching the course and setting up faculties of Islamic law
independently, and not as a department under faculty of law'*'.

While this paper shares the perspectives of his lordship in toto on
the issue at hand, the delay which may set in before realization of the
laudable suggestions of his lordship can be neutralized by opting for a
tentative measure in the circumstance. This is by mapping out an
enriched curriculum of Arabic study to aid the smooth understanding of
the students for the Islamic law aspects of their course. To this extent,
the new take of the Department of [slamic law of the University of
llorin to spread the span of the study of Arabic from the first academic
year alone to the first three academic years with enriched curriculum
content is highly commendable.

A similitude of this detailed arrangement was once in operation in
the University of llorin but same later became reduced to a year
duration of study. To this extent, its reintroduction in its earlier detailed
form is a welcome development at this crucial time. Other Nigerian
Universities offering combined law or separate Islamic Law as a
programme are enjoined to borrow leaf from this reinvigorated
approach of the Department of Islamic law of the University of Ilorin,
Nigeria.

However. one important area of caution in this regard is to ensure
that the modules, manuals, and syllabi to be developed for each of the
three years’ Arabic study must be tailored alongside the Islamic law
need of the students and nothing irrelevant. The already existing
segmentation of teaching of the subject into the two categories of
advanced Arabic and Arabic for the beginners is also recommended to
be sustained. This will block the possibility of students with rich
background in Arabic to enroll for the beginners’ Arabic which may not
fetch such type of students much gain (on the substance) apart from
scoring higher marks. At the NUC level, the stakeholders thereat are
enjoined to approve of this three years’ duration of teaching Arabic to
the combined law students. They are also to ensure that the arrangement
< reflected in black and white in the BMAS.

1461 Tbid
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wanting in this laudable preoccupation. Professor Abdulquadri Zubair,
first professor of Islamic law in West Africa,'* deserves profuse
commendation for occupying position of primacy among the trail
blazers in this highly rewarding literary exercise of the [slamic law
variant. His works, just like those of few others in the field, continue to
stand out in a special class as they always reveal in-depth research,
accurate choice of registered words and proficiency in the language of
primary sources of Shariah among others.

In writing further on Islamic law textbooks in English. efforts
should always be made to maintain the kind of quality and standard
herein above described. To achieve this, verification of submissions,
correct reliance on authorities and adequate proof reading among
others do need to be taken good care of by anybody venturing into the
art of writing in this divine field of law in contemporary time. This is
realizable if quality ascertainment board for Islamic law textbooks 1s
established with capable constituent members to be appointed within
the academia from various Nigerian Universities offering Islamic law
either as a distinct course of study or together with common law as a
combined law programme. Establishing this board can be championed
by the National Association of Islamic Law Teachers (NAILT) 1f
revived from its current moribund state.'* When this happens, Islamic
law manuscripts intended to be published as textbooks for teaching and
lcarning will pass through such control board for checking through,
vetting and validating before coming out in print. By so doing,
avoidable mistakes which may elude the grasp of authors will hopefully
be expected to come within the full glare of the board’s eagle eyes and
thus. necessary corrections will be made for heeding.

Moving more to the side of Islamic criminal law which is the focus
of this work. and going a bit practical thereon, writer of this paper has
1 recent times come up with few things discovered to be begging for

144 Oba A. A . Live And Let Live: Rethinking The Legal Responses lo Religious,
Fthnic And Legal Pluralisms( 189" Inaugural Lecture al the University of llorin
delivered on Thursday 16" of January. 2020). P 40

146% Discussions which shall gear towards revival of this Association are scheduled to

hold at the University of llorn at a National Conference coming up there at from 24"
0 25" of February. 2020 in honour of Professor Abdulquadri Zubair who just retired

from active University service in January. 2020.
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the third of these features.'“” Our contention is that the first four words
in above quotation should have been employed by the author as the
caption instead of the phrase ‘Islamic criminal liability’ to which
proportionality of punishment to the crime committed should not be a
feature, as earlier argued.

Another important issue in this first fold of observation at hand 1s
the author’s presentation of the content under ‘proportionality of
punishment to the crime committed” in a somewhat ambiguous manner.
He writes:

It is an aspect of Islamic law of crimes that whatever punishment (sic)
is to be meted out or inflicted to the offender for committing a crime
should be proportionate to the harm inflicted by him without any
excess. This is the position, despite the fact that Islamic criminal law
prescribes amputation of the hand as punishment for theft, without
recommending for the cutting off of the tongue as punishment for
Qadhf, castration as punishment of Zina. Even though, the hand, the
tongue and the penis are used as implements in committing theft, (sic)
of Qadhf. and Zina respectively... o

The above presentation as it is seems 10 suggest that the 80 lashes
punishment prescribe for Qadhf in Islamic law does not correlate with
the offence of Qadhf which is committed by the use of tongue. The
inference which is left for readers to pick from this is the appropriateness
of cutting the tongue used in defamation (as in the case of hand ampu-
tation for theft). Though the present writer quite understands the
discernment of the learned author on this point, he is, perhaps for
academic purpose, trying to reason along the line of punishing the
particular part of the body used to commit the offence. Nevertheless.
one expects him to come out in a more emphatic tone that Allah’s
prescription of 80 lashes as punishment of Qadhf instead of tongue
cutting is still the most appropriate in the circumstance. Though he says
this in a way. it would have been better if he had placed reliance on

1470 1hid. p. 9
471 |bid
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some Quranic verses to strengthen the emphasis. such as where Allah
savs: “Will He not known whom He creates. .. L

Reliance on the above verse, among others, will go to show that
Allah's knowledge of His creatures makes all His prescribed
punishments for human misdeeds as the most suitable and appropriate
i all circumstances.

[Having said the above. what follows is analysis of the second leg
of the observation from the content of Qudhf as a topic in Bambale's
work. This touches his use of the words Qazat'* . Qazih' . and
Maazut' instead of Qadhf (noun). Qadhif (subject) and Magdhif
(object) respectively. The three lettered word of Qudhafa 1s a past tense
verb in Arabic morphology whose context of usage 1n Islamic law of
crime denotes that “someone has wrongfully alleged another mn
connection with lust™ . The well known rule in the science of Arabic
morphology (Sart) 1s for the formation of the noun (Masdar). subject
(Ism al-fa’il) and object (Ism al-mat ul bihi) from this three lettered
verb (Oadhata) to come as Qaddhf (not Qazal). Qadhif (not Qazih) and
Magdhuat (not Maazut).

With respect 1o the learned professor. his use of the words Qazafl
for the noun form (though just once) * . Maazut for the object form
(just once also) * and Qazih tor the subject form (34 times all through
the pages of the wpic i his work under reterence) 1S grosshy
meorrect 1o say the least. That ot Qazal instead of Qadht 1s quite
anderstood  as a genuine  mistake  possibly - due to inadequate
prootreading as the same word features correctly in the remaining 23
arcas in the topic where the word is used. The same understanding ot

venuine mistahe borne out ot inadequate proofreading can also apply to

el

Bambale Y Y . p 36

Ibid. p 34 and a number ol other pages under the topic
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\I-Munpd T allughah Wal g lame (40 ed.. Dar el-Machreyg sarl Publishers.
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the incorrect use of Maazuf'*® and Mazuf**' as the author gets the
correct spelling of the word in the remaining 11 places under the topic
where the word appears.

As for Qazih, which should have been written as Qadhif, there
does not appear to the any acceptable excuse for this incorrect use of
word by the learned professor. Throughout the 34 times of usage of the
word under the topic of Qadhf, this incorrectness of usage and wrong
spelling pervades the ground. In the Arabic dictionary consulted. Qazih
does not seem to convey any other meaning apart from what relates to
defect in sight. 1t is thus clear that the word Qazih as used by Bambale
instead of Qadhif projects an entirely irrelevant meaning unassociated
with the context. While hoping that these observations and similar
others will be addressed by the respected author in the upcoming
editions of his book under reference, note of caution is being sounded
to few other writers in the field to embrace the path of verification and
proofreading before publishing. Allah is the best in knowledge.

6. Conclusion and Recommendation

A fact devoid of fallacy is that several academic papers abound on the
inadequacies of both the content and teaching of Islamic Law in
Nigerian Universities'**>. Theme of recommending the overhauling of
these twin areas has also been profusely reflected upon in the past'*.
The work at hand is more of a practical guide on enhancing the teaching
of Islamic criminal law in Nigerian Universities as one of the core
courses under Islamic law. The conviction is that the teaching of
Islamic law will be set on the path to regain its long lost comprehensive

1480 [bid, p. 55

1481 bid. p. 56

1482 A typical example i« Oba A. A . Live And Let Live: Rethinking The Legal
Responses To Religious. Ethnic And Legal Pluralisms(189* Inaugural Lecture at the
University of Ilorin delivered on Thursday 16® of January, 2020). See further, Oba
A.A. “Re-Conceptualising [slamic legal Education in Nigeria: The case for
prui’cs&ianalism“ 1] Maslah journal of Law and Religion, Vol. 2 2004

1483 This was done In Olagunju-Ibrahim RO and Olokooba S.M “Overhauling the
Contents of Islamic Law Courses in Nigerian Universities: An Overdue Phenomenon .

authors private collection, 2019.
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dandard i all component courses ol this divine branch ot law arc
practically overhauled as the cffort is being made through the

recommendations m this treatise.

Recommendations

. Lo enhance the teaching and learning of “Islamic [ aw of Crimes
and Torts™. i Nigerian universities. there 1s the need to relate
hudud oftences o Magasidus-Shari ‘ah while teachimg (so as 1o
play down the allegation ol cruelty against the penal consequences
of Islanmic law ).

e There is also the need tor mention of spectfic sub-topics under the
major topics i the BMAS s will ensure non-escape of any
necessan issue or sub-topic which s reflected in the curriculum to
he taught. This suggestion will work especially where there i
cthicient quality control team of the university on around.

o Linally. there s also the need 1o aperade the level of Arabic
lancuage taught 1o the combined faw Jtudents. Heading all these
recommendations will surely jack up the nichness of the subject al

hand to the maximum desirable standard.
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