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jation is a treatment of persons baseq solely on their mem
religion, age, or gis

category, such as race, ethnicity, sex,

s favourable or unfavourable depending on wh : T

1 o o e ether one receives favours. or o ortunities
jed therg6nPhe:SpLevg\ranewgthlinsabnlut,y have been subjected 164 damber of ciscrminations
LM L e 118y re kept out of fundament‘éfl"‘lr’iqﬁﬁf’é and deprived of certain

pds. Variations among human beings menta] i 2O o
' ’ » Physical and sensory i '
time yore. As a result, persons with Severe functiona| Iimitéiinsor‘y B e

an been excluded, isolated and marginalised fro i
jce still continues unto this day?, M mainstre

St . oy
be;éhlp In a socially distinct
ability. Discrimination can be

QR

ons that is, disabled persons
am society and unfortunately

1%

, and theatres. A third principle is that, to the- er :

B : extent appropriate for each
disabled people should be integrated with people who are notfdis'ébleg.p >

i i : 8GR
ties naturally tend to resist, and in some instance i

s confers on him the distinguished honour of a complete entity. This unique aspect is that
al is what he is, any defect in his person notwithstanding, hefnﬁ_s’_t therefore be accepted
d with purely based on an unaltered corporate and indivisibility of his existence. The
ould not be fragmented and conditional acceptance of him destroys the very basis of any
harmonious relationship and the foundation of a just and egalitarian society. This paper
examines the instruments protecting the rights of disabled in law, some notable
lon against disabled persons, and court's attitude towards the societal reaction and

e needs for specific legislation on the rights of disabled in State that cherished the
f human being.

kadir, LLM, LL.B., BL Lecturer, Department of Public law, faculty of law, University of llorin, Nigeria
mbo, LLM, LL.B., BL Lecturer, Department of Public law, faculty of law, University of llorin, Nigeria.
€, a senior citizens discount shows favourable discrimination towards senior citizens. However, in
isage, discrimination is usually considered unfavourable. :
¢ periods, the Spartan eliminated disabled people. The Masai Indians also killed their disabled children.
eveloped world, we hear of terrible tales or cruelties against persons with disabilities. For example, in
bled man died after choking on his own vomit because staff in the care home. deliberately ignored his
Also in US, a doctor was found to be performing unnecessary operations’oq disabled persons living in
led institution. There is also a casein Netherlands, where a young disabled girl was found naked and
Cell-like room. Recently, in the UK, a disabled woman who had no hands nor legs attempted to board a
fork but was told by the employee of the Air France that one head, one bottom and a torse cannot
S own and for this reason she would not be allowed to travel unaccompanied.

- "the deafness” New York stein & day publishers (1969); Carmern R. “ Our Endangered Hearing”
blishers, (1979).
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ANING OF A DISABLE PERSON N

coording :got:?r g:qfoursdinAdvanced Lgarned Dictionary is the physical or mental condition, Ao full cit
vents a pe n e Sgag'lptart or his body completely or easily or that, which prevents a g t'u L
| eam,ngrson a); i cli i 3f/ is not always obvious. The Disability Discrimination Act 1( ji o
bfines @ Pe gkl 1 e ff| they have a physical or mental impairment that has a ‘usle, W
| and long- ol se effect on a person's ability to carry out normal day-to-day e
5 The key thing is not the Impairment but its effect, Some people don't realize that resenta
ents such as m&gr{i(;n_els._ dyslexia, asthma and back pain can count as a disability if the fherefore
effect on the individual is substantial and long-term.® Some conditions automatically count ﬁvely P

Jilities for the purposes of DDA, from the point at whi Sogrd _ y ’
or HIV and multiple sclerosis M) point at which the individual first has them — these accommoc
i i s nsure per

various

"disabled person” acbbrding to the bé‘daratioh on the Ri [

: . ghts of Disabled.persons means
rson unable to ensure by himself or herself, wholly or partly, the necessities of a normal |
al and/or social life, as{a:r,esul.t of def'C'QHCy. either congenital or not, in his or her physical or |

Ja‘ratior
disabled a
5 i

oY r

TR

, people with d'Sab'I't!stﬁ‘afe‘ persons with physical, sensory, or mental impairment that |
§ performing an eyerydayf‘rta_lSK more difficult. Under this broad definition, an estimated 54 |
people In thc? _Unlted -"Sta'tg'ssorv‘nea'rly--20»percent ‘of the population live with disabilities. In |
a, about 10 million peop‘l'erl‘ly‘_.e with disabilities and unfortunately more than 9 million of them |
glow poverty line. Some!disabilities, such as a broken hip, may be temporary; others are (5§
iely minor, such as vn'3|o’_r!;’;li%rppairm‘e__nts_ that can be modified by corrective lenses.’ Therefore, |
cability contemplated by law‘may be permanent or temporary so far that it affects the ability of
erson affected to carry ‘out day-to-day- activities for a long period of times. It must be one"ot}

ik

anent in nature (that'is,’not’one which can be corrected). Going by this requirement, people S8
with Hiv/Aids or other diseases not necessarily physical in nature are also or for this purpose |

K

ided as disabled in law'%~ *
3 :‘

8 the 6" edn. of the Oxford Learned Dictionary. |
ymal day-to-day means things that people do on a regular or daily basis, such as reading, writing, using the
phone, having a conversation and travelling by public transport. Long-term usually means the impairment should [
¢ lasted or be expected to last at least a year. Substantial means not minor or trivial ; .
D/ www. egualityhumann'ghls".'cﬁﬁVen/yourﬁghts/equalityand_discrimlnation/diability/pages/introduction.aspx;http:/ 10
.equiityhumanrights.com/disabilityemploymentcode; . AR ( : :
{Mg/w.equalityhumanrfghts.com/an/forbusinessandorganlzation/publicauthorities/pages/whatdopublicauthorities, ;
P1000.aspx _ e L _ RE _
e the Disabilty discrimination Act 1995 code of practice on Employment and occupation. T
e the Declaration on the Rights of Disabled persons (1975). : . _ o
Me disabilities classified as sev may.not represent a handicap- that is, the inability. to take part in comniunity
On an equal level with others, For instance, a person who uses a wheel chair may be able to live independently f
Sical and social barriers to mobjlity have been removed. In the year 2000 an estimated 34 to 43 milion peoplein

-ed States had chronic disabilities.

¢ the Rehabilitation Act 197350
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D8 _ ICtion to their ful
poverty. People with disabilities are e

society, facing discrimination,
equal rights to parenthood,

ntitled to equal:access to education and
Property Ownership,- ‘political rights, and legal

k" rohts berspective to disability requires society, and especially governments, to

ote the conditions fo_r_ allindividuals to fully realize  their rights. "Reasonable
on” (the necessary modifications without a disproportionate burden) must be made to
s with disabilities the enjoyment of all human rights and fundamental freedoms. There
istruments protecting the rights of disabled in law. A brief discussion of this is apposite.

bled persons have the inherent right to respect for their human dignity. Disabled
ns, whatever the origin, nature and seriousness of their handicaps and disabilities,
' the same fundamental rights as their fellow-citizens of the same age, which implies
and foremost the right to enjoy a decent life, as normal and as full as possible.

bled persons are entitled to the measures designed to ehaible them to become as self-
nt as possible. :

oadat,
B

s S R A O ;:,j, siyi4d : ;
ibled persons have the right to economic and social security and to a decent level of
g. They have the right, according to their capabilities,-to:secure and retain employment
) engage in a useful, productive and remunerative occupation and to join trade unions.

bled persons have the right ‘to:live with ‘their families' or with foster parents and to
Cipate in all social, creative or recreational activities>No"disabled person shall be
ected, as far as his or her residence is concerned, to:differential treatment other than
equired by his or her condition or by the improvement which he or she may derive there
0. If the stay of a disabled person in a specialized establishment IS indispensable, the
ronment and living conditions therein shall be as close: as pqssnble to those of the

mal life of a person of his or herage. :

bled persons shall be protected against all %(ploitation, all regulations and all treatment
| discriminatory, abusive or degrading nature. :

or the Protection of Persons with Mental llinesses and the Improvement of Mental Hgar:tth
ired in clear terms that the disabled persons are entitlied and should enjoy all rights

) on the Rights of disabled persons, G.A res. 3447 (XXX), 30 U.N. GAOR supp. (NQ 34) at 88, U.N.
(1975).

e ——t————— —
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fun
an Rights Protection of Disablo Parsons 6

4 in virtually all hum

an rights

provides: ahts instruments without any discrimination whatsoever'”.
All persons with a mental iliness, o
treated with humanity and respect 'lor
All persons with a mental ilness, or w
to protection from economie, sexual
abuse and degrading treatment,
Every person with a mental illness sh

I-who are bolng treated as such persons, shall be
the inherent dignity of the human person.

ho are being treated as such persons, have the right
and other forms of exploitation, physical or other

" ic : all have the right to exercise all civil, political.

;ki;?;;m';":Olc’:?;:"f:ls:;“’g fights as recognized in lhg Universal Declaration opruman

International Cover:unt on C?\_/enant on Economic, Social and Cultural Rights, the

e 5 thaiDacinaiio e lhleand Political Rights, and in other relevant instruments,

the Protection of All P @ Rights of Disabled Persons and the Body of Principles for
ersons under Any Form of Detention or Imprisonment.

n:fo;w”ogl;f%ea? '?ihtlfts(,) f p%rsfons with disability obliged states to ensure and promote the ful
ghts and fundamental freedoms for all persons with disabilities withoul

ation of any kind on the basis of disability’®, Arti , :
general principles: ity”®. Article 3 of the Convention provides the

&

he principles of the present Convention shall be:

) Non-discrimination;

Full and effective participation and inclusion in society;

) Respect for difference and acceptance of persons \A,Iifh isabiliti iversi
d Bty p disabilities as part of human diversity
) Equality of opportunity

) Respect for the evolving capacities of children with disabilities and respect for the right of
ildren with disabilities to preserve their identities.

s article stipulates what is expected of State parties by general obligations when it provides

ate Parties undertake to ensure and promote the full realization of all human rights and
ndamental freedoms for all persons with disabilities without discrimination of any kind on
basis of disability. To this end, States Parties undertake:
To take all appropriate measures, including legislation, to modify or abolish existing
laws, regulations, customs and practices that constitute discrimination against
persons with disabilities;

S
=0 40 -
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With reg
measure
framewa
realizatic
Convent

In the de
Convent
with disz
disabilitit

irticle 5 bothers
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e Internation:

To take into account the protection and promotion of the human rights of persons
with disabilities in all policies and programmes;

s for the protection of persons with mental illnesses and the improvement of mental Health care, G.A. res
U.N. GAOR supp (No 49) at 189, U.N. Doc. A/46/49 (1991).

ation according to the principles means any distinction, exclusion or preference that has the effect of
impairing equal enjoyment of rights. Special measures solely to protect the rights, or secure the

distinction, exclusion or preference undertaken in accordance with the provisions of these Principles and

p protect the human rights of a person with a mental iliness or of other individuals.
ITIONAL Convention on the Protection and Promotion of the Rights and Dignity of Persons with
G.A. Res. 61/106, Annex 1, U.N. GAOR, 61 sess., supp. No 49 at 65, U.N. Doc. A/61/49 (20086) entered

y,3, 2008.

(%3 CamScanner

nt, of persons with mental illness shall not be deemed to be discriminatory. Discrimination does not

isability'® emp
rsons with d
bjectives of t
ucational, lat
ersons with d
mited to actiy
?ducation, spor

SRR
5 AG/RES. 1608,
[ |bid at article 2.
P Ibid at article 3.
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naned and development of and 1 promate the
. h‘,: N'ht'l"”}ﬂ NCluding information and communications
v " : Jovices and assistive fechnologes  suitable for persons
Jgving priority 1o uy;hvy_)]rom 2t an affordabie cos!

i ("0'935'7‘3" and stall work ng with persons with
: ‘ Ognized in this Convention so as o befter provide the
and services guaranteed by those rights

pvaiabilty and use of
o hry NOOWes Mmool
witt dmabiitiea
Tc promote the ?va,rg‘r,: o
disabilities in the nghts rec
asssiance

"08“,-(‘\%:&””1";:; 't;‘ocnatll and cultural rights, each State Party undertakes 0 lake

2 ,, u of its available resources and. where needed, within the
ork o international cooperation, with a view 1o achieving progressively the full
on of these rights, without prejudice to those obligations contained in the present
hon that are immediately applicable according to interational law |

development and implementation of legislation and policies to implement the present

vention, and in other decision-making processes conceming issues relating o persons

mhes, State Parties shall closely consult with and actively invoive persons with
bes, including children with disabilities, through their representative organizations.

on equality and non-discrimination: It provides as follows

States Parties recognize that all persons are equal before and under the law and are
entitied without any discrimination to the equal protection and equal benefit of the law.

States Parties shall prohibit all discrimination on the basis of disabiity and guarantee 1o
persons with disabilities equal and effective legal protection against discrimination on all

grounds.

in order to promote equality and eliminate discrimination, States Parties shall take all
appropriate steps to ensure that reasonable accommodation is provided.

Specific measures which are necessary to accelerate or achieve de facto equality of
persons with disabilities shall not be considered discrimination under the terms of the

present Convention.

Convention on the Elimination of all Forms of Discrimination against persons with
izes on the prevention and elimination of all forms of discrimination against
fisabilities and to promote their full integration into the society.”” To achieve the
this Convention, the States parties undertake To adopt the legislative, social,
pur-related, or any other measures needed to eliminate discrimination against
abilities and to promote their full integration into the society, including, but not
2s such as employment, transportation, communication, housing, recreation,
political and administrative activities.'®

Y?m 1999.
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An Appraisal of International Human R

lghts Protection of Disable Persons o)
arliest ing .

-, ttgs gf Ht,ma:1 :ir;';::g'uilé%’ "egulating the interaction between states is the Universal

Betruments provides in its AV‘,'aS fegarded as the most basic and well known of all Huma

ot towards one another in m(?lf“ that all human beings are born free and that everyon

B suel before the Iawaaikzj'”lthOftbrotherhood“’. In the same vein, Article 7 stipulates tha

sary discrimination, at there should be equal protection by law against an

gan Charter on Human and Peo
L did it provide for basic rights
. for the equality before the
ation.”' Article 5 prohibits all fo
against anybody.* A similar p
0s. These conventions provi

Ples Rights is regarded as being specific in nature becaus
but also imposes duty as well. Article 3 of the Charte
law and enjoins equal protection of law without an
IS 9f exploitation, inhumane, degrading punishment an
(;ZV'S'O“ Iappears in a number of conventions and politicz
: ; ample evidence of the universal rights agains
‘Bgn'oﬁge tg“zma"f’l?',conv.enat on economic, social, and cultural rights recognizes thi

s qual economic and social rights®. The interational convention on th

on of all forms of racial discrimination enioi i [ '
7 . al discrir Joins states which are parties to the convention t
e the rights of every petson without any discrimination 2 p o

o8 1§ S R

ABLE DlscRIMINAjQQNs AGAINST PEOPLE WITH DISABILITY

it to Employment or Work

o employment implies gainful involvement of person in productive activities®®. Peopl
h dusabl.htlc.es are being. denied this vital right notwithstanding their qualification. I
g for their rights, disabled people have worked to establish an important principle that thei
lered on the basisiof. individual merit and not on the stereotyped assumptions abal
. In the United States, before 1970s most legislations dealing with the problems of peopl
ilities provided limitéd' support®®. The change in the 1970s and 1980s, centred on th
disabled persons td_i;the same protection under the law as enjoyed by the rest of th
. For example, the federal Rehabilitation Act®” requires businesses that handle feder
to practice affirmative action in employing disabled people and to make reasonabl
jations to their needs.?®

e o0 4
-

1

liversal Declaration of Human Rights 1948. . A . - i
ore detailed view, see:Micheal J Perry “Are Human Rights Universal? The Relativist Challenge an

, John Hopkins sundersity press (1997). S _ : e ¥
LE9/67/3/Rev. 5 (1981) reprinted in 211. L.M. 59 (1982 (hereinafter African Charter.). , i

v

| Convention on Economic, Social and Cultural Rights 1965.

il Convention on the Elimination of all Forms of Racial Discrimination 1965.

ramme on AIDS, Geneva (13 May 1988) world Health Organization.

imple, social security and public assistance entitlements guide.

abilitation Act 1973. X :
accommodation in employment consists of a variety of modification or adjustments. These include (a
D application procedure so that a qualified applicant with disability can be considered for th
nging the work environment, or the way the work is customarily performed, to permit someone witt

(%3 CamScanner
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r land mark effects occurre

d in US with the assing of the American with Disability Act in
which prohibits discrimin : :

; ation against people with ‘physical or mental disabilities in
yment, public accommodation, transportation, and telecommunication. Title 1 of the ADA
It private employer, state and |oca governments, employment agencies, and labour unions
> or more employee from discriminating against otherwise qualified people with disabilities.
erwise qualified individual with disability is someone who meets the requirement for skill,

nce, education, and other conditions needed for the position and who, with or without
able accommodation, can perform the essential function of the job.*

ourt has also frowned at discriminat
/ment on ground of disability. In x
ed in 1986 as a casual labourer with t
his employment was terminated after
n of the respondent corporation. His
S infected with HIV virus but was
ted the examination also stated spe
dloyee’s service prohibited terminatio

ing against people with disabilities or terminating
vV Y Corporation and Another,”’ the petitioner was
he respondent corporation, where he worked till 1994
undergoing a medical examination conducted on the
medical certificate, after the examination, revealed that
otherwise physically fit for the duty. The doctor who
cifically in the medical certificate that government policy
n of the petitioner’s appointment due to his HIV status.

ng the medical doctor examinations, and in spite of the medical doctors advice, the
dent went ahead and terminated the petitioner’s appointment by a notice dated 16 February
n his petition against the respondent corporation, the petitioner sought an order of the court
Ng the decision to remove his name from selected list of casual labourers, a direction to
him to a regular post and an order quashing circular issued by the respondent corporation
|applicants and existing employee be screened, inter alia- Hiv and that an employee found to
itive should have their employment terminated. The petitioner claimed compensation to be
ed as if he had been absorbed into regular employment from 1993.Allowing the petition, the
eld that the termination of his employment on basis of his HIV status despite medical report
clared him ghysically fit to work was arbitrary, unreasonable, unlawful, and infringed his
ional rights™. It also held that the circular of the respondent company which directed that
licants or existing employee found to be HIV positive. would not be employed or would be

led is unconstitutional, illegal and invalid. The petitioner was reinstated to his position as
abourer®,

case was that of Chalk v United States District Court Central of California.®* In this case,
s a certified teacher of hearing impaired students in the department of education. In
[ 1987 chalk was diagnosed as having AIDS. Subsequently, the department reassigned
administrative position and barred him from teaching in the class room. Chalk then filed the
the District court, claiming that the action of the department violated section 504 of

0 fulfil the job's essentials functions and (c) enabling an employee with disability to enjoy the same benefits
ient as employees without disabilities.
A with Disability Act 1990.

ICHR p.235. (High Court of Bombay, South African).

38-239.
10 f2d 701.
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m discriminating
ion for a preliminary injunctioft
rt he then appealed to the United States
the question: under what circumstances iy
therwise qualified within the meaning o
DS does not become 2 transmities s
lier opinion in south eastermss

nts of federal funds fro

seal. Allowing the appeal, the court considers
or handicapped with a contagious disease be 0
42 The court having been convinced that HIV/AI
ough everyday contact and with particular reference to its ear
college v Davis,™ granted the petitioner’s prayer.

al Rights
j" )g with disability are completely ostracised as members of the society. Peopk
te themselves from the victim of disability. They are denied the rights to join any form of
n. To some people, they constitute an element of threat and hazardous to the safety d

d a sign of insecurity against person and property.

mic justice is @ fundamental rsigh‘

insurance Corporation India,” &
ality is a fundamental right {08

v SC Bise” it was held that the right to social and econo
ve of. one’s status or position. In Neera Mathur v Life
o judges had held that right to economic and social equ

in Tellis v Bombay Municipal Corporation,®® M/S Shantisa Builder v Narayan Khilmiae 1€8
cial justice Y

240 and Chameli Singh v State of UP,*" held that the right of every person losa
ortant facet of the right to life.

iblic Accommodation

cases, land lords or other providers of public service are always reluctant in offering
to a person living with disability because of the general belief that disabilities victims ar
e stubborn and peace broken. In United States, the American Disability Act “2prohibits a8
of public accommodation from discriminating against people with disabilities™. Thest|
include places of lodging, establishments serving food or drinks, places of exhibition o
ment, places of public gathering, sales or rental establishments, service establishmen!§

usa97. | ‘
of Bihar (1993) 2 SCC 597; Raman Dayaram Shetty n international Aimoi

so Jaishanker Prasad v State
of India (1979) 3 SCR 1014 at 1034; AIR 1979 SC 1628 at (1637-1638).

2 SCC 549.
an with Disability Act 1990, ' '
e of public accqr_'nmodation is a private business that offers goods, services, or activities to the genéi
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ansportation facilitie ic di

IaF::es = S, placeg of public display or collection, places of recreation or
'on, and social services establishment*

IE CASE FOR EQUAL CONSIDERATION

etter the lots of persons W?th disabilities nave been hinged primarily on the establishment

B . o odlis Crutches can at best be situated within the Sympathy
rz{;]ng%lﬁén-rg: glflrr]imﬁ!(e IIS the provision of services to persons with disabilities out of
rsons e Nigeri ght. In the same vein, the current efforts being adopted to assist
‘ Igeria, do not remove the stigmatisation nor address discriminatory practices
most gases prevent the acceptance or integration of persons with disabilities in the
M society. It is therefore high time that government in Nigeria and worldwide at all levels

l;l:Ct and implement laws recognising the rights of disabled not on the basis of sympathy

‘|th qlsabmtx_es who have vocational training need to put their training to use and this is
'j- i thgre is an epabling environment within which to operate. We are of the firm belief
abled friendly env]ronment can only be created and sustained by statute. We are not
hat th-ere.are’ promises concerning the provisions of services individuals with disabilities as
in Nigeria's National Policy on Special Education. However, due to lack of mandatory
, iImplementation of the services has not being forthcoming. It is therefore clear that it is
resence of law that can protect the rights of persons with disabilities. This has become the
ountries like the USA®, Europe and Japan where there are mandatory laws regulating the
| of persons living with disability. The point being made is that the rights of disabled
re more likely to be met where there is a faithful, united and concerted effort for the cause
vith disability. Today references are made to United States and other countries but in fact
ed these rights through hard earned efforts and with faithful co-operation with each other.

lerefore the need for the government and the law making body to take an imperative and
leasure by promulgating a law or emulating the drastic step taking by the United States
in the protection of the rights of disabled parsons. This will help to ameliorate and
he indecorous and dejected attitude of people towards victims of disabilities.

hould forbid an employer from terminating its employee’s appointment on the ground of
rm disability once he or she qualified to do the job. Most people with disabilities want and
ontinue working which enhances their physical and mental well being and they should be

o so.

persons with disabilities want to be recognized as being able to wor.k as teachers,
ieers and so on. They also want to be able to access good job of their chmcg and able to
rything that the so-called normal people have. This can only be realised through

ecause there are lots of ability in disability.

ly Title 111 of the American with Disability Act.
grican with Disability Act 1990.
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Bt a1l In the Ahdary s the provision of law that ensure equal §
: € of mandatory laws which are necessary to give birth to act?ons

plans in relation to disabilit
uld not thus be under esti%,égg;ls are yet to be achieved. The urgency to proclaim

,: Persons with disabili i

e crumbs from with disability are not gentiles and should

B o ori;rr:tz tteagluer because they are legitimate children of their country, §

| the need to relate with fo People on the position of the law towards the victims of
. M purely as members of the society and not on sympathy
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