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THE 2010 NIGERIAN ELECTORAL ACT AND
SOME RULES OF ISLAMIC LAW: IMPERATIVE
OF SYNERGY FOR PEACEFUL ELECTIONEERING
PROCESS IN NIGERIA.

OLAGUNJU, IBRAHIM RIDWAN OLAWALE

Legal Practitioner and Lecturer, Department qf Islamic Law,
Faculty of Law, University of llorin

ABSTRACT: ,
It is common, on daily basis, to hear or read muttered words underscoring

the essence of peace and conflict resolution, among othgrs. No one
challenges the dire need for realizing these beautiful objectives- be it in
Nigeria, Africa or the world over. However, an enabling environment has to
be created before such laudable height can be attained. For instance, one
has to survey the various things that go awry around us, as a people, and fqr
which peace is now becoming an elusive mirage in almost all spheres. In this
paper, the writer sojourns into the electioneering process in Nigeria with a
view to bringing out some peace inhibiting provisions in the contemporary
legal framework for the electioneering exercise. The writer, just like most
countrymen, is worried by the spate of dissatisfactions expressed each time
election result is released. It is believed that something, among others, is
wrong with the operational legal framework for elections in Nigeria. The writer
thus aims at fishing out some of those anomalies as well as recommending
workable solutions capable of nipping them in the bud. Heeding these
recommendations shall, no doubt, calm down the nerves of the perturbed
and better the lots of many in our axis. Other African communities with record
of similar electoral problems are expected to take cue from the
recommendations as they follow later in the full paper. The bulk of the ideas,
which the write-up proposes for adoption as a way out from some aspects-of
the electoral mess, is informed by the writer’s reflective understanding of the
rules of Islamic law. This way, it is believed that the literary piece in its
approach shall appear somewhat different from other similar works in the

area.

KEYWORDS: Election, Problem and Peace

INTRODUCTION
The ongoing democratic dispensation in Nigeria became fully entrenched closits
ou

two decades ago’. Since then and up till now, there is hardly an electic_)n in the co i
adjudged completely free from allegations of misconduct and irregularity. This, witho

mincing word, is bad omen capable of sending wrong signals apout usasa nation. iy
Another ugly situation prevalent in the circumstance and with prospective prope

1. To be specific, it started on the 29th of May, 1999 with Chief Olusegun Obasanjo as the President.

378
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to bedevil our country is not far away from finger tips. Those who emerge victorious after
elections into various tiers of government rarely enjoy general civil obedience from the
citizenry. This is because people see their ascension to elective offices as product of
flawed electoral processes. In the entanglement of anomalies of this specie, one is
expected to ask few questions such as: can there ever emerge a device lo tame the tide
of the menace? Can such device, if at all thinkable, be realized ahead of the next

general elections scheduled to hold in the year 2019 and beyond?

To these questions, writer's answer is in affirmative. The ugly situation would
change for better once efforts are taken to tackle causes of the problem. One of these
causes is the defective nature of some provisions in the Electoral Act’ itself.

Another source of the problem is uncomplimentary performances of some judicial
officers in the handling of certain election matters®. In this write-up, aim is to remind
judicial officers of their onerous task. Reference shall also be made to some anomalous
provisions in the Electoral Act. This shall be done with a view to analyzing the anomaly
in thﬁm and justifying the need for their amendment, borrowing from the basis of Islamic
ruleg . It shall also interest the writer to call for introduction of some other necessary
provisions into the Electoral Act. Islamic rules shall equally be shown to be the basis of
cgall for t_his introduction. This way, the humble work before readers shall appear
dlﬁereqt, In outlook and fashion, from previous relevant others on the issue.

It is the writer’s fervent conviction that upon heeding the recommendations in this

paper, the Nigerian general elections to hold in 2019 and beyond shall, to a great extent,
stand tall above allegations.

BETWEEN DEMOCRACY AND SHURAH

Western democracy, which is one out of numerous4 political philosophies
developed for governance by the ancient Greeks, may mean different things to different
people®. However, democracy is generally regarded to connote “government of the
people by the people for the people™. '

For Shurah’, an Arabic term, it denotes “‘government by mutual consultation or
decision making process through consultation™. Going by the way exemplary leadership
was demonstrated by Prophet Muhammad (Peace be upon Him) and his succeeding
Caliphs (may Allah be pleased with them), one cannot but acknowledge the superiority
of Islamic law styled leadership over and above man invented means of social
governance including democracy.

No doubt, it is this entirely pro-people Islamic style of government, adopted in the

2.2010. (Being the Act currently in force)

3. Whether pre or post

4. Others are; monarchy, aristocracy, oligarchy, tyranny e.t.c.

5. For instance, Schmitter and Karl view modern political democracy as system of governance in which
rulers are held accountable for their actions in the public realm by citizens acting indirectly through the

competition and cooperation of their elected representatives.
6. Harris P.B., Foundations of Political Science (The Anchor press Itd., Britain, 1979) P. 203

7. Quran chap. 42, verse 38 and chap. 3, verse 159. '
8. Munjid al-Lugah wal-a'lam, (40th ed., Dar el Mashreq Sar Publishers, Beirut-Lebanon, 2003) pp.

407-408
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e ——
must have, amond others, inspired Michael H,
an in history who was SUpré art

early classical Islamic period, which ]
to rate Prophet Muhammad (PBUH) as the onl}f gm iy
gious and secular levels . - | y
w is not yét the prevailing law in Nigerig0
ion of a secular state'”, Thq, I

successful on both the reli ‘
Nolwilhstanding the above, IsIam|c_: la

fact, Nigeria has errorneously' ' been given the colourat : '

it should be pointed out that the master minds of the_ erroneous interpretations of g @ of

the 1999 Nigerian Constitution, by which the_country is preseqted as a secular state, g,

doing double standards on the issue. When it comes to lslamic.laW, t_henr position is 3

hey are aware of the Christian origin of the Nigeri at

It had been an open truth since t'in

g

Nigeria must be secular. Whereas t '
legal system. The fact of this origin is not hidden.
the foreign case of BOWMAN VS SECULAR

ear 1917 when Lord Summer, in
SOCIETY, ™ stated thus;
been a Christian staté. The English family is built i
not Christian, there is none. English la,wn

Ours is and always has
f the national religion is
apply many of its rules and most of jts

Christian ideas, and i
a Christian law, but we
government, in heathen communities ang

may well be called
principles with equal justice and equally good
f conscience....
e up tend to approve of holding elections in

its sections even in courts O

As such, where expressions in this writ
Nigeria under the current democratic dispensation, it is the hope of the writer that
ecessity of discussion within the frame of

readers would hinge such a stand on the n
what is available. Admittedly, the gap between Shurah in Islamic law and West
democracy is more than wide. . ' stern
This has been attested to by a number of scholars™. Nevertheles
. ” : ; : s, demo
all the Greek invented political philosophies for governance, appears to be the f;;rsgg’sﬁg

to Islamic governance style.
It is now thought expedient to delve into the major preoccupations of this write-u
he Electoral Act, not thought wise to be retained, wouFd

As such, certain provisions in t
be discussed and recommendations shall follow.

1. S.91, ELECTORAL ACT, 2010. .
ds to give limitation to expenses allowed for

The provision of the above section ten
party candidates to incur at elections in a bid to attract electorates and solicit their votes

9. Hart M. H., The 100: A Ranking of The Most Influential Persons in History (Citadel Press, New Jersey-

Secaucus) pp. 13-20
10.At least by virtue of the provision of s.| of the Nigeri ituti i
et et Su;reme. , . Nigeria 1999 Constitution by which no other law but the
11. It is erroneous because Nigeri iti igi |
is ¢ geria has recognition for religio
%)nlsttlltutuon, among others, as testimonies to this assertion. gion. See ss. 48,275 and 217 g i 555
_ It is more apt to refer to Nigeria as a multi religious nation. The reason for this is clear to all. In

Nigeria, there are in practice Islam, Christiani igi
g (19.17) s _ Christianity and other religions
12. Vé:g:h ;sﬂr:ot completely acceptable to Islam.
i 0 i
Pdouty Kwaraegtavtv:O}iinniT:tiézaAdggu(lzot\r/lnislIt'o mind now is former Grand Khadi of Shariah Court of
?‘éo“(b"idDemocracy g _Mutallib Ambali. He gave the attestation in the conclusion of his
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. . :

Much as we believe in the need for some expenses to be bore in this respect by these
candidates ', the various monetary figures approved in the section as maximum of
acceptable expenses by seekers of various elective posts are too much on the high side.
Partuupatlon‘as candidates in an election is to render service of governance. Capacity to
rg]over}g well is r}ot.depende_nt on the whooping amount of money a particular candidate
a?/z:d ather, this is determined _by thg qua_ntum qf 'Ieadership qualities possessed. For
voidance of doubt, to govern is defined in a Dictionary' as follows; (To control and
direct the maklng‘and administration of policy in (a state, organization, etc)
= pre:fsitggn?iz(l)\;e Is the responsibility of a person who is to govern in Nigeria, why should
Ome billion Nairsplrant and a goverqgrshlp aspirant be allowed to incur expenses up to
rerEalively In t«’; (N1,000,000,000) and two hundred million Naira (N200,000,000)%
by Candidast/.es . eks_ame vein, the_mammum amounts of money allowed to be expended
and Holae ofeeAmg meng)ershlp seats in the Senate,?’ House of Representatives®
C il e ssembly™ are also unnecessarily huge. Chairmanship® and
ouncillorship® elections are as well not free from this stigma.

To a reasonable man, the worry will be how to source for these whooping sums of
money wlthqut Involvement in corrupt practices. Even where friends and well-wishers of
a presidential candidate rally round and  donate voluntary contributions, do the
electorgtes need such huge sum of money to solicit their votes. If the whooping sum of
money Is needed, then votes are no longer solicited but bought.

The danger in such circumstance which we are already witnessing in the country
these days, is the tendency by this set of candidates, upon electoral victory, to govern-
according to whims and caprices. Their lots are interested in embezzlement and self
making. The reason is simple. They have paid heavily to buy votes, and it is their turn to
siphon and loot the public treasuries as they wish.

It could be argued against my position here that the acceptable expenses' limitation
fixed in S.91 under discussion is the maximum and not minimum and so, a particular
candidate may not spend up to the fixed maximum. My reaction to such an argument is
in two folds: |

First. the fixed maximum in each of the various elective offices is too much on the
high side. This has nothing to do with whether it is exhausted or not. The second point is
the possibility to even spend more than the fixed maximgm. Qn this'pomt, the example
which readily comes to mind is that of a governorship aspirant in Kogi Sta_tezgvhose news
of readiness to spend N1.4 billion Naira on election was carried in a daily” in the year

eeking elective offices would incur some expenses during their

e allowed by the Electoral Act.
Penguin group publishers, London-England, 2001) P.604

17. At least, it is certain that candidates s
territorial campaign tours around, which ar
18. The New Penguin English Dictionary (
19. See S. 91 (2), Electoral Act, 2010

20. See S, 91(3), Electoral Act, 2010

21. See S. 91 (4), Electoral Act, 2010

22. |bid

23. See S. 91 (5), Electoral Act, 2010

24. See S. 91 (6), Electoral Act, 2010

25. See S. 91 (7), Electoral Act, 2010

26. The Nation, (Vol. 6, No.1888, Sept. 19, 2011)p.b6
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her report in the daily, the aspirant was also prepared to gjyg
hundred delegates in the state thq 0
n.

h of the oné thousand, four
re elections, | humbly recommend amendment of
with effect to drastically cut dowp, I
8

| Act, 2010) i
s therein. Doing it this way would serve us m,
e

2011. According to furt

one new gulf car to €ac _
essness In futu

To inhibit such reckl
s.91, Electora

particular provision (> stipulation
. tary maximum i
various monetary bad, which we now contend with. It may even open the patp |
0

in thi try than : .
g;ﬁégégs g?‘:gargership of credibility instea.d of leadership by might and weath A
which we are currently be deviled as a people in this Countr}/.

This writer also recommends adjustment of the prescribed monetary punishmentg
where the maximum figures as they stand, are contravened by overzealous candidateg
For instance, what is the reasonable punishment in asking a presidential candidate {,

ay a fine of one million naira where he is convicted of spending more than one billion

naira? Will this punishment device be felt by him? The answer is certainly No! We g
know the ratio of one million to one billion (i.e 0.1%), not to talk of over one billion.

nt, | recommend disqualification of such a contravening presidentig|

ht. The basis for this recommendation

To this exte
8 from eligibility for the office being soug
scholars in a jurisprudential maxim which says;
129 '

aspirant’
is the laudable contributions of Muslim
“He who hastens an immature right shall be punished by denying him of same™”.
RECOMMENDATION NO. 2
dation to introduce into the Electoral Act in

2.
Akin to the above point is the recommen
vision mandating elective office seekers in Nigeria to

force, by way of amendment, a pro
honour calls for interview sessions by necessary stakeholders whose votes are needed.
tutions, market men and women to civil

These range from students of higher insti
servants and faith leaders, etc. This line of thought is influenced by the writer's

understanding of the allegorical meaning of a verse® in the Holy-Quran where Allah
instructed that the Muslim women faithful, who pronounced outward interest to migrate

from Mecca to Madinah, should be properly interviewed and examined. The reason
behind this divine instruction, which is now the basis for the recommendation at this
juncture, was for Prophet (SAW) to ascertain the sincerity of such Muslim women as
regards the statements they muttered. If we must shun deception, this requirement is

more in need in the Nigerian political affairs these days than ever.
The reason for the above is not farfetched. Majority of election candidates now

formulate fake policy statements and manifestoes, more than ever before, and print out
same in form of posters, leaflets and handbills. These prints out, more often than not,
ven

are replete with sweeping promises of people oriented and development dri
e delivery system, education, economy, security and job

programmes such as health car
opportunltjes_to mention a few. Since there are no provisions in the Electoral Act nor in
the Constitution allowing institution of court actions when these laudable promises aré

27.1n's. 91(10) (a-g), Electoral Act, 2010)

28.i.es.91(10) (a)
29. Azzam A.M. & Hasary A.M., Al-Qawaid al-Fighiyyah: Dirasah

20 University Press, Cairo, 2013) p.416
- Quran, chap. 4, verse 46 and chap. 5, verse 13.

382

'lmiyyah Tahliliyyah Mugaranah (Azhar

Scanned with CamScanner



Port Harcourt Journal of i?usincss Law Vol. 2 No 2. September, 2016

broken, it only appeals to reasoning lo use the instrumentality of the Electoral Act by way
of amendment, to mandate candidates to honour calls for sessions of interview at the
instance of the stakeholders earlier mentioned.

The eX|sI.|ng practice of question and answer sessions, which feature throughout the
country for similar purpose at campaigns and rallies organized by the elective office
segke_ars does not appear to have the propensity to serve the purpose in the best form.
This IS submitted because the candidates in this case are themselves the organizers,
coordmators and anchorers. They therefore reserve the right to pick and choose whom
to be given the chance to ask questions, as to them also belongs the choice of which
questions to answer, Citing instances where the kind of public interviews, being
advocated for, have been staged, Wahab Shittu says: .
SenaTtQSNtlzgaae' pr;;eSI_dentlal depates between President Obama and his then rival,
it i Universl‘r;" uring the.bund up _to the historic 2008 US President elections were
S el ’tl les% S|t.ua.teq in the United States. The first held on September 26, 2008
iRt hsfl yo MlS_SlSSlpl, Oxford. The second held on October 7, 2008 at Belmont
e y while t.he thlrd.held. on October 15, 2008 at Hofstra University, Hempstead,
New York. The Vlce Presidential debate between Vice President Joe Biden and his then
rival, _Sarah Palin was held on October 2, 2008 and the debate equally held within the
serenlty of an Ivory Tower Washington University in the U.S. Nigeria's young men and
women can lead the introduction of such enviable tradition into Nigeria. This will have
the endurmg_ benefit of instilling some seriousness and thoroughness into our electoral
contests which are (sic) hitherto clouded by such inanities-like empty sloganeering,

money and illegal weapons distribution and many other rowdy activities we ought to all
be ashamed of as a collective®

3. S.31(5), ELECTORAL ACT, 2010

The provision in the above section makes it lawful for any prospective candidate to
be challenged where falsity is discovered in the candidate's personal particulars affidavit
information submitted by him to the INEC as required in s.31(2),(3) and (4) of the
Electoral Act. The particular section under reference here (s.31(5)) empowers the
discoverer of such a false information to spearhead the challenge by instituting a suit for
the purpose in a State or Federal High Court within the jurisdiction.

It must be said that the wisdom in allowing the challenge of such a falsity is
commendable. Nothing below that is expected. Nevertheless, the writer stays far away
distant from the particular channel (filing a suit in the court) prescribed for routing the
challenge. ' '

With respect to the drafters of the Act, the requirement of suit filing by the
discoverer leaves much to be desired. The negative effect inherent therein is the
possibility of door shutting against exposure of any untrue affidavit discovered. This
occurs spontaneously when the discoverer is not buoyant enough to bear the cost of

31. Wahab Shittu, LL.l\], a paper he presented at a seminar organized by the Law Students' Society,
Faculty of Law, University of llorin, held at the Engineering Lecture Theatre on 24th of November, 2010,

on the Topic: “2011 Elections: Challenges for Nigeria Next Generation”.
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ction. The underlying implication of this jg ba
recting the anomaly " U
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Sujf

engaging a lawyer to file the court actior .
not incurable. It can be corrected. It is with a view to cor )
recommend amendment of the current Electoral Act to the effect of substituti,

filina prescription therein with the writing of an official letter from the side of falsa

disc%\i)erer topthe Chief Registrar of the competen.t court. From that end, the registryh(go(J
contact the authority of the Legal Aid Council in the stgtg V\(here the case ay gn
assigned to a counsel for handling. With the gbove, injustice (or Zulm in Arabie
language) which Islamic law frowns at, would be said to have been reduced to the baresct

minimum.

In a number of verses in the glorious Quran, Allah states that “He loves not those
who unleash injustice”. It is injustice and hardship on he who observes fabrication i, ah
aspirant's affidavit information to be made to bear the cost of briefing counsel in order g
correct the misgiving. In Islamic law, another basis exists on which the hardsh;
analyzed above can be whittled down. It is the fifth of the five great principles of Isjapy,
jurisprudence (Al-Qawaid al-Fighiyyah al-Kubrah)®. This principle, in particylar
underscores the need to always remove harm or hardship. In Arabic language thé
principle is known as “Ad-darar yuzal” or “la darar wala dirar*. My submission on the
recommendation here is also informed by and predicted upon this jurisprudential

principle.

The foregoing having been analyzed, there are two other issues to be addresseq.
The issues do not concern call for amendment of any provision35 in the Electoral Act
They also depart from the writer's idea in recommendation No. 2 above in which reason
has been advanced for the introduction of an entirely new provision in the Act **. Rather,
one of these two other issues touches the Uwais Panel Report recommendation on
appointment of the Chairman of INEC. The other stresses the need for our judicial
officers to be more painstaking, thoughtful and reliable in their conduct of both pre and
post election matters, the same way they should be seen in all other cases before them.
For precision and convenience, these two additional issues are labeled
‘recommendations No.4 and 5. The idea is to catch up freely with the adopted

numbering arrangement from the scratch.

4. RECOMMENDATION NO.4
S.154 of the 1999 Constitution empowers the Nigerian President at any particular

time to appoint Chairman and members of the Independent National Electoral
Commission. However, It is observed that due to crucial functions and powers of the
holder of the office of INEC Chairman, any sitting President may decide to favour his

32. Quran, chap. 2, verse 140.
33. Salih Ganim S., Al-Qawaid Al-fighiyyah Al-kubrah wa Ma Tafarra 'a Anha, (Balansiyyah Printing

Press, Riyadh-Saudi Arabia, 1999) pp.493-499.
34. Laldin M.A., A Mini Guide to Sharia'ah & Legal Maxims (2nd. ed., Cert Publications Edu. Bhd., Kuala

Lumpur Malaysia, 2009)pp.124-129.

35-CT.T,'S should not be misunderstood as saying that the Electoral Act provisions are free from further
ritique.

36. i.e. the need to embo

_ calls for interviews by electorates.

dy a provision in the Electoral Act mandating the election contestants to honour
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by appointing his confidant for the job and later ask him for el
election

restall this, clamours here and there remain overwhelming for a shift
_ |
NEC Chairman. The Uwais Panel Report (?r:

the yearnings of the majority on this
| of this appointing responsibility

political party
favours. To fo
practice with respect to who appoints the |
recommendations for electoral reforms succumbs to

issue as well. The report calls, among others, for remova

from the President.
Asseaftjsltg ;I;i aboved, one potices with disg:omfort the sheer neglect by the National
e ear 2011 iczn:jr_no ate this rec_osr;1mendat|on when, ahead of the general elections in
e frition an'd thels.patchgd a bill for an act to alter some provisions of the 1999
e anno issue® was not listed therein®. Instead of the President to solely
ppointment, the Uwais panel's recommendation is to make the exercise
Council of states to

t i :
ﬁ:veen;“;iﬁz i?“OOWIng both the National Judicial Council and the
. One therefore wonders why the National Assembly, the top hierarchy of

legislators i .
cogmmendat:gn tirr;es pi?i?wuntg’ have avoided this beautiful recommendation which is
nd tutored them on wg- t tO we believe the President then whispered to their eardrum
i thiat Nigeri at to include and what to ignore? The revered legislators should

gerians are all eyes and ears. They should equally know that Nigerians are

not f%(g;ébove _this all, history and posterity are there to judge all.
moving on to the second issue, dedicated to judges, mention must not be

gr:rllt;elactjoci); y (l)\lﬂ\ikethAh;mbas criticism _40 o this laudable recommendation of the Uwais
e o e the JC and the National Council of states in the responsibility of INEC
airman’'s appomtment. Although, | do not entirely agree with him, the learned Seni

AdvoTcsteS point of criticism deserves to be quoted. It goes thus; ’ o

he wais Panel Report had recommended a process ofa; [ [

have involved the National Judicial Council of Statez. This was gg\c,)vlg\t/rgf p;jévcrgg t\;\;o;;:g
National Assembly in the Bill sent to the State Assemblies. Although the support for the
removal of the responsibility for appointing the Chairman of INEC from the President
was, and still is overwhelming, oné considers the clamour as much ado about nothing
for one does not appreciate how the extended process would have avoided Presidentiai

influence at any stage of implementation. Under the consideration, the President
appoints the Chief Justice of Nigeria. A President with bad intention could start from
there to appoint his own man since appointment to that office by seniority is purely
conventional... Also, the President is the Chairman of the National Council of states with

governors from his party in the majority” -
With respect to the critic, the present writer only agrees with him half-way. |

arious state Assemblies as require

f appointing INEC Chairman as C

d by s. 9(2) of the Nigerian 1999

ontained in SS. 153 and

37. The Bill was dispatched to v

Constitution.
38. i.e. taking away the Presidential power 0
154 of the Constitution. '
39. Just like @ good number of other recommendations of the Uwais panel were not listed as well.
ference of the National Agsociation of Nigeria Law Students held
Topic: The Effect of Justice

40. In a paper presented at the first con
at Afe Babalola University, AdO Exiti, Ekiti State on gth July, 2010 on the . ffect
rt on the Constitution of the Federal Republic of Nigeria.

Uwais Electoral Reform Panel's Repo
41. Ibid. pp. 6-7

385

Scanned with CamScanner



Law: /mprmrivc of Synergy for ”(?(IC('/(,[[/(,“_ ‘
ione,

The 2010 Nigerian Electoral Act and Some Rules of Islamic .
- 9
: itic' d fears on that of the office of the ¢, )
‘ f with the critic’'s thought and 1€« . he Chy
associate mysel 1 of states which is occupied by the PreSK_:ient. But with reg ma,
d. | respectfully disagree with the le;zc l
e,

JC) is appointe

tions. It is submitted that whether by law or Convgpy

how the CJN (flagship of 1
Senior Advocate on his insinua Is :
appointment of CJN on the basis of seniority has come to stay. | on
it can be impliedly construed that the provision
which recommends appointment o ;;}n
8

On the law aspect, ! e ¢ Nigeria
Constitution of the Federal Republic of NI , '
most senior judicial officer in the apex court as the Acting CJN, Wher}e\{er the Positoy
vacant, is a legal requirement with emphasis of some sort on seniority. On the Othes
hand, if the appointment to the office of the CJN IS gssumed, as Ahamba Maintaing t(;
be purely conventional, solace is taken at least, In the certainty of the positiop ;

convention as a known source of law.
gh, not unawar

of the Nati

e of the appointment in the past, of Hon

However, one is, althou _ .
Justice (Dr.) Teslim Olawale Elia** and Hon. Justice Sir Darnley Arfhljlr.Alexanderm, 2
Chief Justices of Nigeria*' at times they weren't yet the most senior judicial officers in tn,
country, the appointments then were in a special and exceptional class of their oy,

nts on the precedent of

Their cases are therefore least expected as reference poi | f
appointing of a less senior member of the Supreme Court as Chief Justice of Nigeria.

First and foremost, each of the two judicial officers mentioned above was appointeq
as CJN during the military era®® when aberration was the order of the day. That era js

clearly distinguishable from the aura of democratic dispensation which now fills

everywhere to the brim. Further, -none of the two Jurists was at the Supreme Court
before the appointmen gh a serving Attorney-General of the

t For the former, thou
Federation at the time, he was never on bench before his appointment as CJN. In the
latter's case, he was a Chief Judge in a state when he was appointed as CJN ]

However, it is not expected that the office of the CJN would be occupied again by
any less senior judicial t reasons well for now to recommend restriction of

ficer. Thus, i
the power to appoint INEC Chairman to any sitting Chief Justice of Nigeria. He is the

head of judiciary who, to a fair extent, can be said to be patiently free from involvement
legislatures are not free from this label. As a

in partisan politics. The executives and
result, allowing either of them to have a say on the issue is to put them in a position of
advantage to influence the said INEC Chairman towards favouring a particular political

party in elections.
This recommendation above is inspired by a rule of Islamic law of Evidence which
disallows testimony to be given in favour of a party to a case where the witness and
47 It is on the strength of

such a party happen to enjoy one form of cordiality or the other.

42. CFR; GCON; (CJN 1972-1975)
43. CBE; KCMG; CFR; GCON; (CJN 1975-1979)

44, In succession
45. Hon Justices Elias and Alexander were CJNs du

respectively.
46. Oral interview conducted on 10/10/2012 with his Lordship, Hon. Justice Ahmad

- \xlbsltlifzpf Court of Appeal, then of Kaduna division , but now of Sokoto division.
. iz S.Y., Al-Figh al-Muyassar Wa Adillatihi Min al-Quran wa as-Sunnah (Dar atTawfigiyya

ring the military rulership of Gowon and Muritala

Olarewaju Belgore,

h Li at-

Turath, Cairo, 2009)p.454
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this r ' u

Evide?wfé :Nglglrwo tc;z;la)ieﬁsoﬁn(_?etr the term "Man'u  Shahadah al-Muntafii" in Islamic law of
St el sl of testimony by interested person™, that a child and his parent
reason. husbang gnd v?/i\?d"’?nce in favour™ of each otrher in Islamic law. For the same
s S ElE it B e, employer and employee™ etc are equally so disallowed.
(Shahadah Az-Zur* ;1? n(_)ble_ rule.of Islam is lo guide against false testimony
by close relatives anda::ss aL?rltcatlon (Iftirau) which is likely to emanate from attestations
s wtiall cost, ociates whose only goal may be to save the head of their kins
way for %C;szi)t/;h;nngdsgort of disallowing testimonies in the above circumstance is to pave
to the Nigerian ool p;l)re_ssmn (Zulm). Consequently, the writer compares this scenario
submits that Saimo (tcr? slltuatlon, where the President appoints INEC Chairman, and
words. such arrar eme ftter) is also an unfair and wrongful arrangement. In other
Soiitieal SehEme ofgthinen equally constitutes despotistn and injustice (Zulm) in our
identity of who ampol tgs;[hTo cu:rb the menace therefore is to opt for a change in the
stopping th perc%?ver:js‘ he INEC Chairman. This is a sure and realistic attempt at
llogorical meaning whi Injustice in this respect. This idea above is derived from the

el gw 'ICh the writer ascribes to a prophetic saying which goes thus:
o your Muslim brother when he has the tendency to oppress or when he is

oppressed. The Prophet companions reacted: it is the oppressed that deserves

our assistance. How can we assist an oppressor! The prophet then replied: by

holding his hands™".

As said earlier, if a sitting President in Nigeria is to conti isi
cpns.tltutlonal ppwer55 to appoint INEC Chairman, tgere is propensr;;“ynE[Jheatehx(-:(ta rmm:;/ngtiltigg
his vintage position as the appointor to influence such a Chairman to his party's side in
whatever form. To forestall this possibility, it is better, in line with the saying of the
Prophet above, that somebody else,” apart from the President,”” be empowered® to
appoint INEC Chairman. That is one of the possible ways of holding the President's

h al-Wadih Min al-kitab wa-as-Sunnah 'ala al-madhahib al-Arba'ah (Vol. 2, 2nd ed.,

48. Ismail M.B., Al-fig
hr wa at-Tawzi', Cairo, 1997)p. 338

Daral- Mannar li an-Nas

49. Ibid
50. Where the evidence given by a person about his close relation is against the interest of the latter, the
tance for likelihood of being a true testimony and one devoid of

evidence is acceptable in this circums
suspicion (Tuhmah). This suspicion will be there if the evidence is given in favour of a close relation to

the witness. See:Ibid.
51. Ismail M.B., Ibid.,
52. Ibid
53. Abu Aziz S.Y., p-45
54. Al-ahadith an-Nabawiyya
Press Tunis)p.9
55. S.154, 1999 Constitution.
56. Such as the Chief Justice of Nig
57. Who would always be a partisan politician. _ .
58. Through Constitution amendment to change the state affairs on the Issue.

h Al Mukhtarah Min Sahihai Al-Bukhari Wa-Muslim, (Al-Mannar printing

eria who is not expected, in the least. to be a partisan politician.
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1 oppressor. At this juncture, on

it of being at : T C |
p ) to Governor Abiola Ajimobi of Oyo Staar; Uy,

59 fr ing into the
hands®™ from falling In Jited®
ith i ent credie . B
with interest, the statem . above, in a lecture”. The statemen; QOes tr?(,;’ho

. endation a : ,

pinches tent with our r-eC%T/,\T/;ger/ a (CJN) should be given the power to appojn y,,
The Chief Justics dent National Electoral Comn?/sswn (INEC).... Extany
ent to appoint members of the INEC

Chairman of Indepen i
constitutional prqvi3/ons '?/;(;2/ dth;’;*7 flgfe/gﬁon e ol :
board. which will superin o Report. Ifs fun ding relies on the dispositiop y

- to th , et
Cand/lgatengxtECa gepm?gf Al these have serious implications on INEC's
/{/?seperl?cience and the possibility of having free and fairefections in the

country.

. RECOMMENDATION NO. 5 L 3
5 The thrust of the message here centres on the writer's admonition to the it iy
officers sitting at the temple of justice. With due respect, some of them are due 1

staking and careful in the conduct of Case

further tutoring on the need to be more pain . '
before them. They are expected to exhibit some good and assuring traits wheneyg, the

sit on any matter-be it the day to day ordinary cases or election related matters, gy dug
to the “sui generic”® nature of the latter, judges are expected to employ upper most Care

and diligence when handling election related cases. Though they are not. SUper men
judges should endeavour to always conduct themselves above board in their handling of

cases.

On this note, one does not pray for a reoccurrence of the judicial rascality and shg,
of might exhibited by the Court of Appeal ahead of the year 2007 general elections iy
Nigeria. The victim of the rascality then was an erstwhile Vice-President, Afik,
Abubakar. He was the candidate sponsored by his party® for the Presidential election
But the INEC, possibly carrying out orders of the powers that be, from the side of the
ruling party®, directed 'Abubakar's party, as well as other political parties, to present
their candidates for physical verification and screening. The Vice-President was
eventually disqualified in the process and many were left with the sole conclusion that he

‘was even the target behind the whole exercise.

Consequently, both the Action Congress and Atiku Abubakar caused an originating
summon to be issued in their names as plaintiffs at the Federal High Court, Abuja®. The
Defendant was INEC. The plaintiffs' prayer, in the main, was that the court should
determine whether the defendant had any basis to disqualify or screen out the second

plaintiff.

99. As the Prophet directed in the concluding part of his saying referred to above note No. 54 above.

60. The Nation, (Vol. 7, No. 2272, Monday, October 8, 2012)p.8
61. The Governor delivgred the lecture at the Chatham House in London on the topic “Review and Reform:
> IKer ekl-:'rpents and implications of Nigeria's Constitution Review Process”.

-\ legal jurisprudence, both within and outside Nigeria, the term means: speci ' ecufier

: , , : special, unique or p
See: UZODINMA VS UDENWA (2004)I, NW.LR (pt.854) 303 at 342

63. Action Congress
64. Pblgf The Vice-President was initially a PDP member. He later defected to AC due to certair wranglind
- ween him and the then President Olusegun Obasanjo.

- INis was on the 10th of January, 2007
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B O. Kuewumi J., who decided the matter at the court of first instance, answered
) issue for determination in negative. His lordship was of course, right and
he provisions of ss. 182 and 137 (l)(i) of the
(a) to (i), relied upon by INEC in the
h a reprehensible act by the INEC.

the mat _
commendable. This is so because neither t

1999 Constitution nor that of item 15, paragraph
attempted disqualification, lends supporl for suc _
S.32(5) of the Electoral Act®® empowers only the courl lo deal V\(I.lh maltt_ﬁrs of
disqualification of candidates in the 2007 elections. T'ha't remains the position Ufp ' ”(;]Wi
But alas! With all the very clear position of law on this issue, as can be seen from wna
the relevant provisions of law above cited connote, the Court of Appeal, on April 3rd,
2007, allowed INEC's appeal to the first instant court's decision. The Appeal Court also
dismissed the plaintiff's cross-appeal. .

The necessary question that should agitate reader's mind is: Why did the Appeal
Court add more to the grounds listed in s. 137 of the Constitution, and thereby wept
ahead disqualifying Alh. Atiku Abubakar? The section under reference merely gives list
of those grounds which can disqualify an aspirant from vying for the position of a
President. The section does not empower INEC to disqualify any candidate for running
afoul of any of the listed grounds therein. Instead, s. 32 (5) of the Electoral Act treats
this. It recognizes only the Court of law as having the power to so disqualify in deserving
circumstance(s).

Again, a necessary question is: What was the source of INEC'S power to disqualify
Atiku in 20077 Do we refer to the Court of Appeal's reprehensible action as a show of
might, entanglement in the abyss of confusion or exhibition of judicial rascality? Readers
are free to pick and chose answers. ' '

But thanks to the Apex Court which set aside the Appeal Court's decision and
affirmed Kuewumi's earlier judgment. The Supreme Court's stand on the issue
represents the whole truth and normalcy. In fact, nothing can be more truthful and
equitable than that. Between now and the time for holding the next general elections in
the country, and even beyond, judges are advised to stay clear of the Court of Appeal's
path in ATIKU VS INEC. It is against the principles of Islamic law for judges to add
powers torthemselves or fabricate falsehood so as to act in a particular chosen way.
Allah says in the Holy Quran:

Among those who are jews, there are some who displace words from (their) right
places.... but Allah has cursed them for their disbelief, so they believe not except few®’
Generally, judicial officers are admonished to uphold the pillar of justice while carrying
out their day to day official assignment as officers at the temple of justice. To this extent,
reference shall be made to the Chambers Dictionary®® definition of the word 'Justice’
which is given as:

The quality of being just; integrity, impartiality; rightness; the awarding of what is

due; the administration of law; 6
I

In the same vein, Augie J.C.A. had this to say in OBAJIMU VS ADEDIJ Justice

66. 2006 (This position is maintained in the current 2010 Act)
67. Quran, chap. 4, verse 46

68. (Harrap Publishers Ltd. 1998)P.873

69. (2008), 3 NWLR (Pt. 1073)
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means fair treatment and the justice in any case demands that the com elling g

i ' |
the parties must be taken into consideration and balanced in such g way thag i Ctz |
5

70
not only done but must be seen to be done™.

CONCLUSION
So far, the facts of this study have spoken for themselves. Some of the Pro

associated with the conduct of elections in Nigeria have. 'been {nveileq, Erty
unhealthy provisionsin the current Electoral Act havg been pomted Out as g SOUrCealn
election related problems in Nigeria. Anothgr major cause in this r ©Spect g thof
Unavailability of some necessary provisions in the said Act. On'the two aSpey.
amendment of the Electoral Act is called for to accommodate the main Message of tC;s
article so that all and sundry shall be the best for it. §
In almost each of the suggestions in the body of the paper, relevant Isjam;q rule b
been shown as the driving basis. In the end, essence of justice upholding by judges isas
echoed. The aim is to discourage reoccurrence of the like of the avoidapje mistakre
which the Abuja division of the Court of Appeal fell into in the case of ATIK| VS INEg

(2007),
In the end, it is the conviction of the writer that election related problems Which

have bedeviled us for 3 long time as a people in Nigeria, shall soon depart ys f,

moment the recommendations in this paper are implemented. The recommendations ef

actualized, have 3 lot of benefit for the country and the citizenry. !
Let's make hay while the sun shines

blems

\
70.p1 at 19-20

Scannex d with CamScanner

[P



