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jecades. I Jact:corporations have peg,, 8" of coppoyy,.

. s ) Ora[, ' :
z € im ons glop ; .
influencing the economic developmen Ofnationsp X/;Ian'l actors . o0bally ip g,
e global economic scene, some i, econ - Multingtip, Nl

i ) Omic
Therefore having arobust legal regime on coppy, rlc’;;vers comparapy,
: ) Ons

- corporate personality principle of Salomon v. Salomon & Co. The ich is an exception to the

essentially statutory, thus, provisions of th j

A p e Companies and Allied Matters A oeri
- - i e ct of Ni
| were alsg exammtzd to determine the position in Nigeria. e
| c.orp;)rﬁnm.?s COI"lfl'n.ue fo be a powerful force globally and an effective legal regime
| regulalingits activities is a catalyst for peace and prosperity for any nation.

Introduction

Business-corporations represent a distinct and powerful force at global, national and regional

levels and they wield enormous economic power. In fact, the growth of corporations has

been phenomenal in the past couple of decades with some having resources more than that of

some nation states. (Akanbi, 2007-2008). The legal solution to regulating the affairs of

Corporations has been largely due to the phenomenal principle of corporate personality laid

down in the classic]887 case of Salomon v. Salomoné Co Lid. (1887). It s this casefthat

clothed the corporation with legal personality making it a person under tsh"i i Thelr:ag::;

‘; Making it a distinct person from its owners and members. In this czll]se, foz; ?12]d0§21ﬁ> ey
| Merchant, converted his business to a limited liability company. H‘;t l(lil?he majority share of
| CoLtd with himself, his wife and children as the shareholders. He he y

Ormed gom an the business as a going €O . id shares. Subsequently,
Paid by 10,080 iill ggll)lgrl)l:urez £9,000 in cash and £20,000 l; fuilllyp%ai:\ted a receiver and the
the COmpany ran into difﬁc;ltiés and the debenture hol‘ f;]r Eonlpﬂﬂ)’ were sufficient to
“mpany wen into liquidation. However, the assets of t eed o itors. It was held at the
ischarge the deb ; lqlllb £hing was left for the e ry to the intentions of the
out of A e[er;‘turesh ut no by was @ sham and contrary b iess. Onappeal 0
ppeal that the compa = busi! it

01 i - edtherc . Iy held that
np;lmes_Act B2 antc it Sz}lon10“ rcrlf]:]vael?sed as the House ugi‘ll)lélr]sjtl)lléslcl);ng at leastone
comparlllsi of Lords, the deF]SlOdn 1‘:22 the Act required Set\)/;nz:nlfalanc e of power in thetlr
e e:chag b((; et';‘V? l’:ﬁlyfioim;idsn'ot say there e Jied with the statutory requirements
n at the Ac

. comp
°0nsntuti0n; It held further that since Salomon had
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f forming a company, the business therefore belonged to the cOmpany and oy to
or form >

bscrib Salop,
* because the company is at law a different person from the subscribe

rsto the memOmndum 0y §
o i i doubt revolutionised the
is principle laid down in Salomon has no _
grl:llcst'iigl}rcllfhe history of English law and b}z/ B)'(telllZISO’;l tl;e I\lzvggi(e) nglg lt
: is that in whe
canbi, 2012). The challenge howeve_r 1s n 18 lomc
g{:c]i\ ?I?e lprincip)le of corporate personality established, large multinat;

COmpany [y, a
he Commonweah.h :
1's case Wwas dECide& :
onal companje, Werg

cen single economic entity and

Salomon

Literature Reviey

Conceptual Clarifications .
Group of Companieg ‘ s f

A group of companies is a collectiop ofa holding and subsidiary Companies that exists

single economic entity with a ¢

ommon source of congro| a
company. In the same vein, a holding company is the pare

control over g subsidiary in 4 group, while a subsidiary is
company,

nd usually owned by the hO!d";%. :’
Nt company that has the pO“‘et;] o |
COmpany that is owned by ano

IL. The Single Econe
Adopting a straight- jacket interpretation of the

. . . johts |
mean that eachy Company in 5 group s treated ag 5 S€parate person in law, with its own ; e
and liabilities independent of other companies in the group. (Sealy, 2001) Howev ed 0
reality of modery business practice With respect of group and holding companies has €€

e anie’ |
the argumeny whether ¢ 'Panies in a group of comp :

mic Entity Theory

ill |
.. . s ' e\\ll ]
Principle laid down in Salomon's cas

he separate Personalitics of ¢op
should continye,

. ' TSNP T
‘Lord Denning prol, ality of group enterprise took the initiative in " |
Case of DHN F, 0oc/ [)z.s'rrllgzll()r.s' Lidv 1y

and
) wer Hamles London Borough of Tower(197 (St)‘-n']es b
gleeconomie entity theory, He looked at the business realities of the ‘

ofel =
ITOW precedent set in Salomon. It shopld b'etﬁaf i
. n Principle; rather the idea is ,
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atecircumstance, there m
i

Ay be the e ,
P : _ reteh the S"k)ln(mprmcipl
( case, DHN Food I)Istrll)umr.v Ltd Wihole al
t';q g company ina group of three cop, Is ¢
Jdin

' he holding company. One o its s

the N, while the second subgjj;
bnyé ,,;"es had the same direc,
colﬂp

Y bugine..
SO, the : Cs
i WO subeir: .
ies, O) Nee III/I,:’]({( ¢re _/u{ly OWned
ary 0""’"0(1 the vehic Sused by UH(I{ fwas be
ors, .Sub.s'cquc,,,/v '

Il : ing used
m - "\‘('"’i(l[ the hyvo
uncil acquired the premiges of Bronz, Md becgyg, Dif .I(”" “I8 Londop Boroyg),
.60111’ it had to close down. E.S'Scntl'a[[y’ the three Jhas dmu, 1S busine
./gﬂ’; ’peﬂs ation was paid to By,
0

COMpanieg 1o
2¢ but nope o DIy Patties wep int
conseeonthe land. DHN coyj only ge
lxci ertheless, DHN sought Compensation, |, was held )
N e.n ciple in Salomon's case; the th
ri

ree companiey were di
that DHN was not entitled to any Compensation o4 if

more than a license inteyegy and thqt DHN'g

e corporate
€ OWhers of Bronze iy order to enable
of Appeal, it was

corporate veil shoyld pe

held entitle 1o the claim,

as a partnership in which all the
ted separately so as 1 be defeated on q
ne compensation which should pe Justly
payable for disturban ! ] ld for present purposes, be trea{ed as

_ _ ) the three
Thus Lord Denning Propounded the single economic entity theory and held that th
“Ompanies in this .

D P ic )['ti'so'fhc
ase should be treated as one because 'of’ ;/ILHLVCOOZI(:[’)'ZE{’: :gels :md/! o
es si the shares in the Sub: i
opanies rent company held all in onti ine was applied. The
e ”ﬂ”y warzqc? fhte]:z chjv this decfs‘ion, the single economic ulmly l(lllg)sclié‘ll:"rey comgzll tios wa
“OrPorate vej| was iiﬁed and the distinct personality of the s
Jettisone g, link them with the holding company. le of corporate personality as laid dowrf
nSalg et recitionally, relying on the prln: [{) Zl?bsidiaries are different l(:g“|l p‘i‘tr}S(:lnb
In Salq o ding company and its . -h company is clothed wi 1ihe
enjr:ogi“;'_ll mean thatle,l h%]ecat%se upon incorporatlgn, ead:)zorlc l‘grrc)(/i \6 A anexceptiai
legal o y” Stnct persona ity le economic entity doctrine can
ak. herefore, the single

oned tha ould ‘ atic Ily mean that
0 0 g onomic ¢ ity automatica :
. ‘ St s words, shoulc
. ‘ | fsin s|e econ il trenety
SUCh rbeq Feom i mldtll)]c tfaec'lttcd asa Singlc lcgul entity?
. Pofc ies shou e tree
SlngIEQ Olllpan S

ntity? .
COhomic entit}'.jUStify single legal entity fice for instances where {hc
E s . o' DHN will only suffice 10 own the holding
Subg., 150 be argued that the approach in’ DI other than
i

urpose
ve no purp
Oy, 1ES and serve
“Ompey, . are wholly owned

ly controls
; e case, the holc
~ " assets. This is because in DHN's Casf

ute
ling company absol |
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rejected two years after DHN in the case of Woolfs

the two subsidiaries. In addition, the two subsidiaries were closed down bec gy, the

h()[d"
I
companywas closed down. :

Dissecting the dictum of Lord l)c.nning in the abov? case answers the Questiop ;, &
negative. Thus, single economic entity will not_agtomatlcallygust_lfy sm_gle legal entity, - !
is because Lord Denning referred to the Sllel(!lZ’fl"y companies in the Instant case ag bffin'?
bound hand and foot to the holding company. 1 his term suggests that the hold!n y Compané
has substantial control over the subsidiary companies. Thus, re]ying on the pOsition of Dy,
Food Distributors Ltd, the single economic entity will only be tne_a.tefj as asingle Jegy i
ifi the holding company has substantial control over tht? §ub51d1ary (ies). It is fUnhi
submitted that based on the position in DHN's case, thg subsidiary neeq not be VYhOII Oané
by the holding company, but it must exercise substantial control over it to qualify

. itas bein
bound hand and foot. Thus, control need not be absolute but substantial. The :

refore, lh;
- argument that the subsidiary must be wholly owned is rebutted.

Curiously, the single economic entity doctrine has not received-an ov
the English Courts. This is because there have been inconsistenc
English Courts with some following the decision in DHN while so
orthodox and rigid approach in Salomon. In fact, the single econo

erwhelming Support by

ies in the approgey of
me others sticking to
mic entity principle Wag
sonv. Strathclyde Regional Council. (1978)
ase, Campbell Ltd, a bridal clothing-company carried on business on a premise
comprising five shops. Two of the shops were owned by Solfred Holdings with
remaining three owned by Mr. Woolfson. Mr. Woolfson was also a shareholder of Solfred
Holdings. In addition, Woolfson and his wife owned Campbell Ltd. Subsequently, the brida|
shop was compulsorily purchased by Glasgow Corporation. Woolfson and Solfred Holdings
Jointly claimed compensation from the Lands Tribunal for the loss of business, It was held
that they were not entitled to compensation. The Scottish Court of Appeal affirmed the
decision of the Land Tribunal, -

On appeal to the House of Lords, this case was distinguished from DHN on the grounds that
unlike DHN which owned and ¢ i

In this ¢

to apply the single economic entity theory.
It is submitted that this case i

| s clearly distinguishable from
Solfred Holdings could not be

DHN as Campbell Ltd and
treated as a grou

P enterprise despite the fact that the sam?

; one and partly owned the other company. Campbell #&
- not the holding company of Solfre

" Scanned by CamScanner
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o plC : A ) .
LB e as a single economic entiyy,

, economic entity. This is ypnjip

reg?
s case, Cape a company in the United g;
11

A " .
In this *5 s were mai
psidiarie nly engaged i,

su

12dom hy
jaries mined asbestos in South A fyie Mining g

gbsid .Y arkatad ; Ica and oh; arketing Subsidiarjeg.
sllotllchl,bsldlary mai "““'d-“-S“bSCque,m "tlld shipped ; " g asbe§t03. 0

aickasﬂfcsult of the asbestos and thys syeq o C !
iSnaTCX‘“S Court. Itwas argued by Capc th

T ‘ at the Tey and its sybei i s
qase. However, tlu."Tcxas Court went ahegg and gay as Court |acke j“fisdictiOSUbSIdla”es
duty ofcare innegligence. The employecs then < ‘ <°J"dgm°"tﬂgainstc nto hear the

: , £ ; oughttp e StLape for breach
Kingdom- ll} GleEnto °.‘7'9r°.° theJUdgmcnt, the Qllczgtior? e e
in Texas w.hnch made it subject 1o jtg jurisdict; arose WhetherCape had a presen
subsidiary in Texas was present in Texas? The s

that Cape and its subsidiary should be treated as a gj
i C d a y . .
employees did not argue that the parent /subsidiar?nré,c:llzggﬁrsll?in;lc e, Although, the

subSidiaf'Y (NAAC) n}ad(: Cape present in the United States. Ratherbit\vtfleen Cape and its
Court will in appropriate circumstances ignore the separate legal pe;sona%llist;/i r(;gfusgnt]}:: the
, nies

and treat them as one.

ary became

Thus, the appeal by the employees was rejected. Slade LJ held that the mere fact that a
holding and subsidiary are a single economic entity does not mean that they should in the
same vein be treated as a single legal entity. The Court emphasized that each company in a
group of companies is an independent entity and that the Court is not free to disregard

- Salomon simply because it considers it in the interest of justice to do so. Therefore, the Court

chose to affirm the separate legal personality principle of Salomon. The Court of Appeal
examined three justifications for lifting the corporate veil. These are the agency principle,

-the use of company as a fagade and the single economic entity theory.

On the agency principle, it held that there must be the existence of an e:l<p.re§;f aienclzl'
agreement between the holding and subsidiary company, otherwise, ‘hg Pta":l‘ howed
proof that the existence of an agency relationship. In the instant case, i 1Zc?i((:)rsl gutyheld'that
that the US subsidiary acted as Cape's agent in respect of specific trans

this is not sufficient evidence of a general agency agreﬁmen(;l
On the issue of fagade, the Court agreed .that Wherg tTﬁi%rw'us howeve
fagade, the principle in Salomon will be dlsregafd.e. T

structure was a mere sham or
rnot the case here.

fused to apply this principle onthe
arding Salomon. It went
a group of company
i egard Salomon
has the powers
a foreign
he Print

c entity, the Court ret'f}' disreg
. . . docs notJuS 1 < .
ground that the fact of single economic (lagttg}t,h ¢ effect that companies 1t

fl}llrther that there was no general princi[l>t ! old that the Court is not free t(;) ’(lillls\r
Should be treated as a single company- + It decided thata compans =
t decided thi LIy
Merely because the justici of the case - t the busingss u(]gllitl?ﬂﬁ:lv. 1
ungder its affairs in such .« own business ¢
COgntrtyh?sl?}:v tg altrangc lft'sit";fsubsidiill'y and not 1ts O}
. e business o

Factpry (London), 1991)

Finally, on the iss.ue' of single economi

requires 1

I
| ' foundond
tMust be stated however that the Couﬁhe controldi¢

sontrol overNAAC (its subsidiary );bu : fact i
NAAC- (Sealy. 200(11) It is submitted that;glrslo: have
“cision in DHN; a holding company ™

112 .
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ial I and not absout \\'\i“lg

'« needed is substantial control and not absoly ¢ contro {
idi that is necded 18 St |

subsidiary. All

(dition. it must be noted that the employees llfrt)ugl'x their counge

i a(C(I ¢ q,q a result of the parent/subsidiary relationship between iy

: ‘ ¥ ‘ ‘ i \ 1 1 1 H 1) 7 LAl .

.'I‘abl il;fI:,~y was present in the United States. Itis submitted that if (h;
- o I i 0 ot el 1 1an
proved, the decision might have been decided otherwise,

I coul N0l g,
and the 'l'cx“:l“hliﬂl
S fact hyq h%
In the case of Ord. & Anor v Belhaven Pubs L'/d,(,l ‘)‘)XI) 'll‘lc Court rejiceg i B
cconomic entity¢heory. It held llu{l;u holdnpg, company asa s 1archolder hyg alimiteq “,S”,‘Slu
and thus not liable-for the debts of its s‘ul)suhary. It hqld further lhal‘ the Cf)rp()”‘w\/cil:,-)”"y
pierced where th¢ company was a fagade concealing tllc frue lac.ls. _l'hus, bilse (,lllbQ
decisions in Adams v. Cape and Ordde Anor v. Belhaven | ubs Ltd, significan Contro| M
sufTicient to warrant the application of the sfmglc cconomic entity theory, I additioy, l“hf{m
must be proof that the subsidiary is a mere fagade or that the one company is an "gcﬂl’of:ﬁ
other.

This implies that there are still strong voices in favor of the orthodox
personality distinctions within groups as opposed to the single economi
canvassed by Lord Denning in DHN.English law has stuck to Salomon
cut rules and principles to guide asto whentoa
and Worthington, 2008)

inlcrprc[
C entity
and there
pply the single economic entity th

doctr,
are no ¢l

cory. (Seay

Therefore, the words of Lord Templemanstill a
today. (Re Southard & Co Ltd, 1979)

“English company law possesses some curious Jeatures, which may generate curipy
results. A parent con,

'pany may spawn a number of subsidiary companies, all co
directly or indirectly by the shareholders of the parent company,.

companies... turns out to be the runt of the litter and declines into in

its creditors, the parent company and other subsidiary companies

the shareholders without any liability for the debts of the insolvent s

ptly capture the position of the English ly

ntrollef
If one of the subsidiay
solvency to the dismay
may prosper to the joy(f
ubsidiary”

ppropriate to continue to rely rigidly on Salomori
it mercial activities are carried on within a group. T
ngld‘ application of Salomon would aid companies to deliberately evade liability ¥
subsidiary companies can be incorporated deliberately to evade future liability. [t¥
conceded that the principle in Salomon forms the cornerstone of company law. Howevet
shou]q not be encouraged to,be used as a tool to perpetuate wrong. This is because, rigil
applying Salomon can lead to “injustice ag evidenced by the case of Adams v (7"
ike it happened in DHN, the principle shoul!
asingle economic entity.

[

The Nigerian Perspective

: : o
@lot of influence from the En glish commo!

(e
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memorandum  capable forthwirl, of exere
el i} B Voexerei
incorporated company inelyd; ' '

’ IUI.Q ”I( Power 10 h“ld ,(HI(I ar ¥ 0/ an

md a common seal, but witl cyely 157,01+ ' :
L dhl Ryl vith u.«.h liability on (he part of the tual suceession
assels Qf wecompanyin case ofits being ”.'“ und un " )f the members to contribute to the
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Therefore, upon incorporation, a company in Nigeria becomes a body corporate, a legal

person Yvho can own property in his own name, can sue and be sued and have perpetual
succession. (MarinaNominees Ltd v. F.BI.R 1986) ' |

In addition, the Companies and Allied Matters Act (CAMA) recognise that corporate
activities are carried out within the context of group enterprise. Section 338 defines holding
and subsidiary companies. It provides that a company is a subsidiary of another company if it
is a member of that other company and that other company controls the composition of its
board of directors or if the other company owns more than half of nominal value of its share
capital or it is a subsidiary of a company which is the other company's subsidiary. It went
further in section-338 (5) that a company is a holding company of another if the other
company is its subsidiary. It also states that a body corporate is a wholly owned subsidiary of

aniother company if it has no member except that other company. -
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gerian company law is basically statutory, it is recommended that I};
Matters Act should be amended to allow the single economic entity

paper, the better approach is the decision in DHN |
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- Apart from the provisions of CAMA, case law in Nigeria does not offer much guide. It seems |
the concept is yet to be well tested by the Courts in Ni geria. However, it is safe to conclude
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