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An Overview of the Clogs in the Effective Corporate
Governance in Nigeria

Olokooba S.M., Ph.D ~ & Ojibara Hameenat Bukola™

ABSTRACT
Corporate governance is an issue that has come to the forefront in the spate of financial/ company
collapses which led to a greater awareness all over the World and the need to adopt simple rules:
both by law and self requlation. This paper examines the emergence of corporate governance with
an insight into the development and growth of the corporate governance regimes in Nigeria. The
paper further examines the legal framework of corporate governance and clogs to effective
corporate governance in the country. The paper draws conclusion and make some practicai
recommendation for effective corporate governance in Nigeria.

INTRODUCTION

Contemporary exigencies due to globalization, the end of the cold war, the information -
technology and the bifurcation of world politics has led to the need for a rethink on the business-
society relationship, and brought about the emergence of innovative business social responsibility
and improved corporate governance. Corporate governance is not new and corporate bodies have
always been concerned one way or the other with governance issues :

Thus, it is a fundamental concept that has been in existence since the inception o
corporations but gained prominence in the 20" century as a result of the spectacular economic
growth in the'private sector. Also, in the spur of the various corporate scandals especially in the
developed world involving major corporations ranging from Maxwell Communications, BCCI, Poll
Peck, Enron, Parmalat, Worldcom, the issue of corporate governance further gained a high
momentum. ¥

The term corporate governance is a frequently used phrase in toddy’s business world. It isa
disciple which is evolving and is dynamic in nature even though it's underpinning frameworks date
back in time.” Authors and academic have attempted discussing several aspects of corporate socio-
legal interactions like, corporate social responsibility, corporate identity, corporate sustainabilit
corporate responsibility, and corporate social value. Unfortunately, the issue of corporate
governance in Nigeria has not been adequately addressed. '

In academics, corporate social responsibility has been examined especially in the fields of
management and business ethics’, corporate social responsibility in Emerging market also received,
attention from both academics and practitioners.” According to Pomering and Johnson"spread and
growing distrust of large corporations and that firms are increasingly turning to corporate image

LM (He). BA P.GD. LL.B. Ph.D. (Unilorin). Lecturer and Former Coordinator. Department of Business [ aw.
Faculty of Faw. University ol Horne E-NMail, sakasky dlaw 2002 gmail.com. Phone: 08066767616

BT ML Fecturer. Department ol Private & Property Taw. Umiversits ol Torin, Horn,  Nigeria I.m;lil.\
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Chrstine A Nallin, Corporate Governance (3 edn. Oxtord University Press 2010) i
See Carroll AR Corporate and Socil responsibility - Lvolution of a defimtional construction. 1999, Business and Sociely
jourmal. 38, 268-296 ’ :
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ial responsibility initiatives”, to met consumer
advertising Campaigns basedbOgnzzsr'io;(a):)cesr:cfor andpimpacts on society.” Invariably, corporate
dema|ndssfggsl?t::iftf;‘ia:'ggoi? c:mpaniGS going beyond legal obligations and their own interests to
i) 2(1 manage the impact. _ :
address a vernance is a central and dynamic aspect of corporate legal jurisprudence. The
corporate' god ived from Latin word ‘gubernare’, meaning ‘to steer’, usually applying to the
term 'governan§e |sh.€lf1 implies that corporate governance involves the function of direction rather
steering of a :h'z' w[i\:fe co,sorate governance is either established through a well developed legal
e conlLOI.n(Ej :rcw active capital market or through concentrated ownership. The spstematic
Lr:gfc“e/:enf of law and regulation has helped create a cu|(-ure of compliance that has shaped
business culture and the management ethos of firms, spurning t(|)1em to |.mprove asma means of
attracting human and financial resources on the best possible terms”. According to John

The problem caused by corporate failures and their attendant
consequences have demonstrated in no mistake terms that even
strong companies lack transparent control, responsible boards and

shareholders rights can collapse quite quickly as investors
confidence collapse.

In recognition of these issues, the organisation for economic Cooperation and Deve
(OECD) came up with principles of corporate governance. These principle
OLCD munisters in 1999 and have since become an international bench
investors, corporations and other stakeholders worldwide'". However, due to lack of adequate legal
framework, the issue of corporate governance in Nigeria is far from meeting the international
standard. Structured into six sections, the meaning and emergence of corporate governance follows

this section amework for corporate governance in

Nigeria. ective corporate governance in Nigeria,
ions.

lopment
S were endorsed by the
mark for policy makers,

In section three, the focus is on the legal fr
In section four, the paper discusses clogs in the eff
while section five contains the conclusion and recommendat

MEANING AND EMERGENC OF CORPORATE GOVERNANCE

Meaning of Corporate Governance

Corporate governance 1s a term

with many depths in which its_ meanin
deduced from the refere

nces to which it is made or used.
concept that has an elaborate meaning and thus, has been att
governance refers to the way in which com
purpose encompasses the practices and
to achieve its aims and ob
achieve the

g 1s usually been
Itis a fundamental or phenomenal
empted by several yvriters. Corporate

panies are governed, and to what purpose.” This
procedures for trying

jectives. As a result, various compani
se aims which are mainly to maximize the weall
ethical/moral values of the company itself and the society at |

to ensure that a company is managed
es have rules and guidelines set out to
h of shareholders and putting in mind
arge.

—
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One of the foremost and influential codes of corporate governance; the’ngK Cf‘idbury Reponl
defines it as ‘._the system by which companies are directed and controlled...””” .This definitigp i
namnly an effort to align a balance between economic and social goals and as best as possible the

werest ol individuals, corporations and the soaely,"1 i

The Financial Times defines it as the management of a company ‘in terms of the institutiopy
systems and protocols meant to ensure accountability and sound ethics. Thg concept encompasses
varety of issues including disclosure of information to shareholders and board members

ential conflicts of interest among managers and directors,

remuneration of senior executives, pot g

supervisory structures etc i
The issue of incentive is a main problem resulting in these collapses, that is, the factsthat the
~eople who run the company are different from those who own the company (shareholder). Those -
who run the company are referred to as ‘managers’, these are hired professionals who act on behalf
of the shareholders but also have their own self interest. Thus, the need to balance between this sglf
nterests and the need to achieve the aim of the company i.e. profit making; a system of checks ang &
balances needs to be put in place. This system is referred to as ‘Corporate governance’.
The organization for economic Co-operation and Development (OECD) states that corporate I
covernance involves a set of relationship between a company’s management, its board, its :
<hareholders and stakeholders'”. Corporate governance is concerned with the processes, system,
practices and procedures as well as the formal and informal rules that govern institutions, the E
manner in which these rules and regulations are applied and followed, the relationships that these }
rules and regulations determine or create and the nature of those relationships.'’ 4
The governance system includes; the board of directors, the financial/external auditor and -
other constituents like the creditors, suppliers, customers, labours unions, regulators and the medi, ¢
who all play an important role in ensuring that good governance is achieved.”® A major example is
that of Enron in which the executives lied about its financial status for years and their actions wenli
undetected by the board, auditor, regulators, media and rating agencies not until it finally went
bankrupt. From the above, it can be deduced that corporate governance encompasses the welfare -
of its employees, customers and the general public while putting into consideration the interests of§;
the shareholde_rs. f
Emergence & Growth of Corporate Governance [
The development of corporate governance was anticipated by emerging theories in various
academic disciplines such as accounting, finance, economics, management and lately, law. The main
theories are the agency theory, transaction cost economics, stakeholder theory and stewardship
theory. The agency theory proposes the separation of ownership and control in which the princiPal
delegates to its agent to act on its behalf; in the case of corporations, the sharfeholders are lh9.
principals while the directors are the agents. The other theories are a wider proposition to the |
agency theory and they propound a wider view to include the society rather than just the
shareholders and also, directors should act in the best interest of the shareholder and ensure "
effective governance structure to align existing interests. "’

o
y ‘ - A
Report ol the Commitiee on the Fmancial \spects of Corporate Governanee. relferred hereafier as Cadbury Report ¥%s

para 2.3
1o 3 o s s
Sir Adrian Cadbury. Corporate Governance overview, 1999 World Bank Report, cited in the Institute of Director x

Southern Africa. “Excecutive Summary of the Ki R S i ilable
? . é ing (King Committee on Corporate srnance) Re 2002, 6 availd
www iodsa co.za assessed on 7 July, 2013 porate Governancc) Report 2002,

1 4 b) 3
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tion, corporate governance gained eminence as a result of ceenamic
nation, 20 i
In the developed tacular business failures™ especially those of the UK banks
erous spec
wth and num

and other
gro t contributed to the financial crises S,UCh S Kne Hanlk: af cre;?lt A
financial institutions 1h|a Barings Bank, Polly Peck International in the 1980s and 1990s.”" These
ational, 4
Commerce Intern

the world financial and economic crises and the Poor performance of
S (? ssive expansion and diversification and also, the wide 8ap between the
i i ?hc:: of its shareholder was the last straw that broke the camel’s back and
i and“ for ‘new corporate ethos and stricter compliance’.”’
R AR ca' : orate governance regulation in UK began with the Cadbury committee
ke ('onr:ss (fallu'res which ensued in the private sector: this was followed by t
- s et o fbrgs:as which was a response to the problem of excessive remuneration pPackages
Y Repon;irectors.“ The Hampel Report of 1998 is a revision of the Cadbury and Greenbury
S Sr(;aeote higher standards of corporate governance.” Also several other reports: the
?Ef:tgll:okepport of 1999”, Higgs Report 2003%°, 03.”Tyso-n Bep,ort 20032, These
, 2006 and 2008 and the distinctive feature of the
code 1s that it comprises a set of recommended principles in areas of remuneration, directors, non
executive directors, institutional investors and relations with shareholders, accountability and audit
to serve as guidance as opposed to mandatory rules.

It is referred to ag the ‘comply or explain’
principle.”” A new edition of the code Was issued by the Financial Reportin

of
he

e— Govermanee i (he Public Sector- e tole of rsk managenient. P wawaw alarm-uk org PDE corpeos sw
.I‘\\\\\\'l' RL)) Iuly RITR
lLary Hogg. ( orporate Governanee Retorm, 2010, Vol 160/ Issue 7400 N1 64 . Responsibadite (G
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) o 11998

POTEon Direetor” remuneration chated by SicRichard Greenbury “|| issessed 29 July. 2010

J ) " > . AN - .
n Corporate Governance NP //ww W.ecgiorg/codes/documents/hampel P«l. Jaired by Sir Nigel T
KoRtval Gundanee Tor Directors on the Combined Code cli A

; (ununmccn i
The Tumbyy Report, Internal
1999
1 I he HIH;\ |(c|‘ul|l 2003 ¢y
he Sty Repont ¢h
Collapse of I'n
X
The

Clkaview ol the ro lechin N0 ) W "
.
[ IR
' clnenes |
. . ) b \ role and ¢

s alter the
snce and arose
) £ *independence a
aired by Sir Robert Smith in 2002 was concerned with auditors™ indey
: ¥ Sir R s = s dm AHIUS,
o in 2002 which was Iinked with the Arthur Anderson firm in
3Non Repory of June 2003

i vas comn
siness School v
i oo Bt Tyson of the London Busine
| CPartmeng Ira -

Al
nissioned by the

h 2003 !
- La P < sview in January 20UJ- 31-28
de & Indu\lr) |'ollm\mg the publication of the ||.|Ll[-’~3 ,Rkl\::\lll"li“"\. (2010) 74 C 0l b
Shear. R \lnullnn. B Price. N K. OFPOFILE governanee in lm-.mu-ll . 2503)- 69-83 1MTect of Changes m Bos
. . X Al MRS g S
\.ll.uu\c. ‘Corporate Governance in the New Century™ (2004) Comp :
1] H|\\|l\\ N
! ner & 11 Butler,

D lors Performant
X 3 I Dured
Cor orle ('“\\‘lll.lllr\' & the n()-ll\l &

7). 7
& ) [ 200 : ~ (o
ol oIssue 1 101-121 . ‘SA Information & l..mn;n_-_ P lor & Lrnet
i Wpes
Brian ¢ Nl Corporare Governance (sudy et 3™ edn. 1€ wouch (Routledge
I ( larke, 1,

. lernational (
& New York 2007) 154

( ST TNTIRS 2003y )11 () \

whont
up | ot

, |/1/
i waralne
rporate Cronvernan I Compx

21



relation to ownership and control of operation of business was practised. The two main types
business practised are: government absolute owned (state owned corporations which indudm
social services) and were prohibited to foreigners including private and locally owned business,::j
The gecond; government promoted ownership in other sectors (enterprises purely reserveq fo,'
Nigerians and that in which foreigners could not have holdings more than 40%). This was to suit g
apparent financial and administration needs of the country at the time.

LEGAL FRAMEWORK FOR CORPORATE GOVERNANCE IN NIGERIA

The first principal statute on corporate governance in Nigeria was the Companies Act 1963
modelled after the United Kingdom Companies Act of 1948. It was a comprehensive legislation tha
contained provisions regarding the running of companies in relation to the roles of directors and its
members. This statute was not without its inadequacies and so suffered certain criticisms that led to
its repeal and was then replaced in 1990 by the Companies & Allied Matters Act.** Today, foreigners
can fully own businesses in Nigeria and the Companies & Allied Matters Act allows for the exemption
of some foreign companies operating in Nigeria from incorporating in Nigeria but they carry on
specified businesses under their exemption certificates’® and must exclude any form of business that
engages in the.production of ammunitions, dealing in drugs and other related substances.

Basically, the main statute for corporate governance in Nigeria is the Companies & Allied
Matters Act (CAMA)."° However, there are other codes or regulations in force in which most of them
are specifically for a purpose that is depending on the nature of the industry. There is the Code of
Best Practices on Corporate Governance in Nigeria 2003 which was issued by the Securities &
txchange Commission (SEC);”’ the Code of Corporate Governance for Banks in Nigeria Post
Consolidation 2006 which was issued by the Central Bank of Nigeria (CBN);*® 3lso, the Code of
Corporate Governance for Licensed Pensions Operators 2008,* issued by the Pension Commission;
and then the Code of Corporate Governance of Insurance Industry in Nigeria 2009*° issued by the
National Insurance Commission (NIC).

The Securities & Exchange Commission (SEC) and the Corporate Affairs Commission (CAC)
are main regulators of listed companies in Nigeria and registration of incorporated companies.

Corporate governance in Nigeria arose out of the need to put sound institutional structures
and good governance practice in place to attract inward investment and protect against future
financial crisis. It is obvious that the institutional and regulatory frameworks in relation to corporate
governance are a wide reflection of the UK and US regulations. The CAMA is a replica for most
provisions of the UK Companies Act 1985 with revii?d provisions incorporated into it."" This Act
established the Corporate Affairs Commission (CAC)™ which is saddled with the responsibility of
regulating and supervising the formation, managﬁment and winding up of companies and other
institutions created in accordance with the CAMA™ thereby safeguarding the interests of the public
and the helpless minorities in the company.

Several firms have adopted a plethora of rules of conduct and policies to guide their
activities and maintain the integrity which is core to their business practices. Most of the codes are
mainly from firms of the developed world which have been adopted by transnational corporations
across borders and enlarged into a global dimension. Despite the diversity of principles, business
standards have been harmonised (common definition of transparency, ethics and responsibility).

" Decree Noo 1ol 1990 now “CAMA™ (Cap C20. Laws of the Federation ol Nigeria 2001)
g 34 Companies & Allied Matters Act 1990

 rereinalter referred 1o as "CAMA’, (Cap C20. Laws of the Federation of Nigeria 2004)
7 ercinafier referred to as the "SEC Code 2003°
 1ercinafier referred to as the *CBN Code 2006°

P NCOM Code 2008

YENATCOM Code 2009

A 4 T\’:”Iplr S 3596) CAMA predates the objectives & Tunctions of the andit commitiee as stated mthe Combined Code
1992 (1K)

U8 1 CAMA. 2004 .
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Also, international organisations, for example the International Labour Organisation (ILO) have
gained legitimacy through these codes and businesses now engage in dialogue with stakeholders,
governments and other important bodies.*

CLOGS IN THE EFFECTIVE CORPORATE GOVERNANCE IN NIGERIA

The 2008 global financial crisis precipitated in the US by corporate practices and corporate
governance reveal the enormous effect to which an absence of international regulation can cause.
Since that time, every countries of the world tried as much as possible to put in place adequate legal
regulations and supervisions for the corporate governance in order to achieve global best practices.
Unfortunately, to achieve this has been a herculean task in Nigeria. *

Failure by most directors and other stake holders to adhere to the rule and best corporate
practice 1s one of the clogs in effective corporate governance in Nigeria. Even though rules dre
meant to order behaviour, it is most unfortunate that not all rules or practices are adhered to by
individual or corporations. Thus as rightly observed by john“" the flaunting of rules, disregard to
policies and suppressing of rights especially of shareholders as regards corporate governance
provisions actually form the root of governance problem in Nigeria.

Furthermore, the inadequate publicity and the inability of the relevant authorities to publish
a single document encompassing the corporate governance rules so that such document would
inform any individual of the corporate provisions as it were" is another clog lo the effective
corporate governance in Nigeria.

Further still, ignorance on the part of shareholders and some stakeholders on the full benefit
of corporate governance is also a clog. According to Lord Denning, M.R., in Northwest Holst Ltd v
Secretary of Trade & Others"’

.. It sometimes happens that public companies are conducted in a
way which is beyond the control of the ordinary shareholders; the
majority of the shares are in the hands of two or three individuals.
These have the control of the company’s affairs. The other
shareholders know little or are told little. They receive glossy annual
reports. Most of them throw them into waste paper basket. There is
an annual general meeting but few of the shareholders attend. The
whole management and control are in the hands of directors. They
are self perpetuating oligarchies and are virtually unaccountable..”

problem of one single individual chairing more than one corporation is also a great clog in
the effective corporate governance. Though this problem is not peculiar to Nigeria, but lack of
adequate and apt record keeping in Nigeria is making it more devastating in the Nigerian corporate
world. =

There is an endemic problem of enforcement of the proceeding of the Investntent and
Securities Tribunal and other administrative committee proceedings. Failure of making the decision
of these bodies a full and final is eroding confidence of the stakeholders in corporate governance

CONCLUSION AND RECOMMENDATIONS

From all aforesaid, it could be gleaned that, the need for corporate governance in the
corporate existence of any country cannot be over emphasised. This paper explored the various
corporate governance initiatives in different jurisdiction. The finding in this paper further confirms
that corporate governance finds its root in the agency and other theories discussed. The paper
further posits that separation of ownership and control in modern corporations and the mechanisms

s a veritable tool that could be used to mitigate series of problems in the corporate sectors. These

e
1 Pedamon. CSR: A New Approach to Promoting Integrity and Responsibility. (2010) 31 (6). 174
* John D.C. opcit..p.214

Y
" 1978) 3 WELR, 73 at 223



mechanisms both internal and external interact with each other and so the board of directors’ boayg
committees and executives try to align the interests between shareholders and managers in dealing
with market forces for corporate control." It is therefore reasonable to conclude that to attain gy
absolutely effective regulatory system in the Nigerian corporate governance, the following
recommendation is of essence:

ot L SR S Y
W Davidson 1L S Sakr & 1w
Corporate Governance & Co

" John D.C. op cit, p.214

General overhauling of the Nigerian law which have direct bearing on corporate governance j;
Nigeria

All the Nigerian laws that have to do with corporate governance should generally be overhauleg
to be able to drive corporate governance regimes to an immutable state. Thus, codes should be
consistently revised to keep them contemporary to meet the growing demands of the corporate
environment

There should be a universal code to regulate companies in the same sectors or that engage in
similar practices. .

Since it 1s established in this paper that the corporate governance is of essence for good socio-
economic development in a given economy, there is therefore a need for an internationally
acceptable form of governance to meet with the best practice universally.

The regulatory authorities should make the proceedings of the investment and securities
tribunal (IST) and the administrative proceedings committee (APC), full and final.

The essence of this is that cases adjudicated by the above named institutions should not be open
to appeal in the regular courts so that there would be quick dispensation of matters which
would give confidence to all stakeholders in corporate governance®.

Review of the provisions on qualification for appointment as director

The provisions on qualification for appointment as director should be reviewed to include new

standards for skills and competence, the parameters of which should include technical and
professional competence.
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