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1. INTRODUCTION

| bvious that marine L‘nvirunmcnt I't‘PI‘('\l'lll.\ a grear eco
g the o ’ . v .
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of these ctt he menace of marine pollution. It has been somewhat difficul¢
. the n . L _ at concerns en._
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" : c e re perhaps
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tion from S‘hlp Therefore, the 1973 Convention supers.edes the 1.954 dColn-
from the Sh'lps- tified later. Other conventions in this regard' inclu 7;,%
yention’ as 1t Was ra'on for the Prevention of Pollution from .Shlps 19 !
rernational COI‘IV;ﬂ;larati on 1992, United Nations Con.vent\on o0 t.he g\:f
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Canyon whic

' on to contain pol-
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Furthermorc,
protection of m
ational, reg
that vessel- sourced p(‘)llutlo'
and it includes intentional disc
accidental discharge of oil, che
fact that there have been enonﬁo .
rine, it appears that the menace 15 stil
considers the number of ships that trave
plications of pollution arising therefrom.' T
in this paper s whether the relevant Jaws In '
the menace of oil discharge or pollution by ships

regards to the provisions of EQA1974 whicl-1 only req . .
evant authority in the case of discharge of oil above the allowable quantity?

This paper is divided into six sections. The first section 1 this introduc-
tory part which talks about conceptua | framework on pollutlog. The second
section discusses various ideas postulated by scholars on marine pollution

especially the IMO which has developed strategies and global programme
ention of marine pollution. The third

arine
ional and glo

n is one of the

; ted
major sources of marine p()”umm
(like discharge from ballast tanky)
4 etc. However, despite the,
pollution of the .

cerning
of many other

harge of oil
micals, dumping,

us regulations on the
| on increase or higher degree. The pape,

rse the straits of Malacca and the i
The principal question considere
alaysia are sufficient to addres
in Malaysian waters having
uires consent of the re|-

with the aims of assisting on the prev
section examines how pollution constitutes security threat in Malaysian wa-

ters. Section four of this paper highlights striking clause in the Malaysian
Environmental Quality Act 1874 on the issue of maximum allowable limit
of discharge or pollution a person or a ship is allowed to discharge into the
environment without the consent of the licensing authority. The fifth section
considers the Straits of Malacca as the most convenient route linking the
East Asia to the Middle East oil producers, Africa and Europe. It also looks
at the implications of hea ippi vities i i
While theiix section is the Zznsjﬁ;l;gs: C;‘:::Zfl?h 'the .
that consent of the appropriate authorigt and léff eyt
discharge of oil by vessel in order to avert i;az e
ardous damage would protect

marine environment and ensure minimal pollution.

4 Sohn L.B and Noyes J.E, C nd Materi he [
o 004), p.684, yes J.E, Cases a terial on the Law of the Sea (Transnational Pubish.-
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policy is to provide a virile incentive tor the shipp,
fully regulate shipboard environmenta ;lcrivir.i "P}"“ﬂ iy o
However, developing states in particular .,Lrs.lf :

rechnical and legal wherewithal to implcmcnrttlL . o .W.”h adminmrati“"

conventions.* Developing and developed n;m():; Prf(wnsmns of these major

sources and yet lack capacity to combat and rcdu:cttn "f‘l)’ e e

is threatening these marine resources. Thus, in spite t}:‘la;;'f‘frf("‘;t;:’n .
rts of the inter-

l].]fi()l].ll marl i[”ﬂt‘ C()mmuni Yy Uil P'”‘g C hi !
~ (8 J lp. C()nt‘nuc [0 8
t S ( l‘)y sh S occur at S€a

5 The strategies include: Encouraging widest acceptance and ,
dards at the global level; cncuur:gilfg the widc:LtL[r))r[::]lLit‘ulflecds::]r:z}lac?:icmamm g -
pollution from ships and maritime safety; providing effective I(cgal tcLl';nrincatlftrsdof marine
cooperation of governments for the prevention of pollution by véssels' stfcnanh g
national and regional efforts to prevent and control pollution; and hélpiﬁg & %hf(s;mg the
bers particularly the developing states to implement these strategies. See A Bl;nU:BT:an:{
“The Environmental UNCLOS and the Work of IMO in the Field of Prevention of Pollution
from Vessels™ in Andrew Kirchnerer (ed), International Marine Environmental Law: Insti-
tutions, Implementation and Innovations, (Kluwer Law International, 2003), p. 31. Ibid.
See also Frank .V, (no.8) at p.90.

6 Wright A.S, ‘Beyond the Sea and Spector: Reconciling Port and Flag State Control Over
Cruise Ship Onboard Environmental Procedures and Policies’(Fall 2007) Vol.18, Duke En-
vironmental Law & Policy Forum, pp.215 216. See also the decision of the court in Spector
v Norwegian Cruise Line Ltd (2005) 545 U.S 119,129.

7 Ibid at p. 2]’- -

8 Ibid, atp.715.
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. v wonder about the nature VOf. Pollgtion o shi S thy

Om mj}d 15 security threat. The position is that Where ther, oy,

e . o ul by a ship, and such discharge is "Meentiony *2y,
ton discharge 0 led as maritime security. The Vessel.q  f Of}.

: it 1s regarded ¢ : SOur 't
magnitude, lt‘ 1S [E’ accidental discharge arises whep, Pollug, oed -
s mtenm,)'nim(l)irq;lids, sewage, garbage, or contamingge b:ts b
oily-water, n.O-\‘( l;e marine environment.'’ In other words i, e - M
be releaSEdrliI:r:) tit is intentional damage and/or ummemmnal bu:rinm@
;ljo\;iuf(;;ptel:at a’re considered as maritime Secgfity-” In Qrder 10 fae Setvg;e
challenges of pollution that c.:an threat'en marltlfme Sﬁcunty’ the M, aygi:e
parliament has passed a series of leglslatlons Of the smooth fu Hing;]f
marine environment, however, effectwene@ of these legal_ arrangemem i
regime in combating the menace in Malaysian waters are Bt - Which thig
research addresses. _

There is a need for adequate legal regulation to decongest Maripe e
ronment from the threat of avoidable pollution. The thregs of pollutigy i
sulting from oil spillage in ports will be alarming if there ig Insufficien lega)
framework to combat it. Thus, the occurrence of oll spillage might haye ,
catastrophic effect on the public and health security of states where the legal

regime is weak. In order to face these challenges of pollution control that gy

9 Ibid. See also Frank .V, (no 5) at p.90.

10 Juita Ramli, ‘Dumping in Malaysian Seas: An Assessment of the Present Situatiqn Vi§-a-Vis
Internationa] Legal Regimes’ (1998), vol.3 (1), Asia Pacific Journal of International Law,
p.24.

11 Klein \N, Maritime Security and the [ gy of the Sea, (Oxford University Poase it
2011), 318,
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It s SACTOSANCT that the primary responsibility of ¢ong
~_slignon from ships rests with the flag state which is
1\ jxr Jhips, vet some flag states have been unwilling to ¢
.ri‘\ ury due 1o lack of infrastructure and the flag of cony
1;\\ hecome the practice of ship owners, Therefore, the

ontrol and jurisdiction by the port state ov

rolling or regular-
the country of gp;-
ischarge this oner-
: enience which has
exercise of powers
y er the vessel-source

~ - 3 ]\' due IO [h o C 1¢1 3 >
mas heconk 1 ]Pf € |ackadalslca| amtude of ﬂd’ R sta

tes.
3 1 Ship Pollution Incident of Pangkor

The issue of pollution threatens the security of marine environment because
the afrermath of any inadequaq: with regard to neglgible discharge by ships
calling at ports will seriously affect the populace taking a cue from the num-
her of ships traversing the Straits of Malacca as an instance.” A vivid ex-
_ple of ship pollution incident is the 1995 pollution incident where there
;_\ 2 dumping of 42 drums of potassium cyanide near a jetty on the island
»f Pangkor In Perak State, Malaysia is still fresh in memory. The incident
_ulted in the killing of thousands of fish in three farms and the total esti-
mate of the loss was put at RM 350,000 (about USD120, 000) as of 1996.
The inadequacy of the legal framework was responsible for thwarting the
ipp,dwnsion of the offender and the investigation of the case." Research

has shown that while it 1s not feasible to predetermine the impacts of a
specific discharge by a ship with any certainty, it is possible to assess the
suscepuibility of discharge in an area to a particular maritime port. It was
argued that sensitivity index mapping of the area where the discharge oc-
carred was considered appropriate at the time of oil pollution, however
reservation have been expressed subsequently that such an approach did not

i i he Law

. isdicti Article 218 of the U.N Convention on t

s - H&s‘-Mpi,& POIT vy {’%?: 2a nJdMLCI pp. 291-292. See also Hare J. ‘Port Sr;;c
s B s o Sk Indus ) vol. 26, JICL, pp.571-572,

Control: Strong Medicine Sick Industry’ (1996-1997
. Eﬁlz}.ﬁcuw’ (1997), 28 JMLC, at pp. 657 & 659.

Odeke A, “Port State Contr s ' for
‘! I Sialc W/ OI i X fTransit Passagc chlme n S:tralts Used
13 Mohd Azmi bin Mohd Rush “The Applof ncag:)rzi(:s T e Sngapore (2011 .

4§m: An Assessment of the Present Situation vis-2-V1s

1.3, Asian Pacific Journal of Environmental Law, p- 26.
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) B

: - ; Mal \\'\i'l fnr the
‘i { I‘l(-\\lill\u enacted n alaysie 1€ Purp,
| here are many I\),.ll fra l % | | i i
Hn lis haree ol ull yy I(»l('l".ll \hlpn yut the Majol LII;lL’(n\tnt“
woeventing « CHArE

S thQ
& (O
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} |
Favironmental Quahity Act.
Environmental Quality (Scheduled Wastes) Regy)

o Other includes the Merchant M“PDH\

|
Pollution) Act, o,
Feonomic Zone Act'” and ( ontinental Shelt Act.?” All these ki

Exclusive whoil
talk about the responsibilities and obligations of public anc p”VﬂtC-Seqms
over the 1ssue ol discharge of o1l in the maritime L'l\\'|rn|\l\l¢ﬂt. In fact, the
Yang Di-Pertuan Agong’' has the discretion to make rc;.',u\.mnn*T concerning
m-c.l:urv.\ to be taken in any safety zone for the prnrtcg.'ri(m of th.@ Marine
living resources from harmful agents like discharge (‘)t oil at sea sﬂh}pg_

‘l'hc Environmental Quality Act (hereinatter referred to as EQA) came
into operation on the 15" April, 1975 with the core objective of pljevem'mg
pollution. This enactment was amended in 1996 through the Environmen-
tal (Amendment) Act that came into force on 1* August, 1996. The EQA

| | e ‘1,
is presently the primary law on pollution control in Malaysia.** A striking

15 PourvakhshourilS.Z, Sharttri B.M, Zelina Z.1 and Noordin A. ‘Decision Support_ System
in Oil Spill Management International Archives of Photogrammetry, Rclmntc Sensing, and
Spatial Information Sciences’ (12 - 14 July 2006) Vol. XXXVI - Part 2Vienna, ISPRS Tech-
nical Commission Il Symposium, 93. Also available at http://www.isprs.org/proceedings/
XXXVI/part2/pdf/pourvakhshouri.pdf (accessed on (25/4/12).

16 Environmental Quality Act,1974.

17 Merchant Shipping (Oil Pollution) Act.

18 Environmental Quality (Scheduled Wastes) Regulations, 1989,

19 Exclusive Economic Zone Act 1984,

20 Continental Shelf Act, 1966.

21 Malgysia operates a parliamentary system of government with head of government and cere-
monial head. The Yang-di Pertuan Agong is the ceremonial head or head of state who acts in
accordance with the advice of the Cabinet. The Prime Minister on the other hand is the head
of government appointed among the Cabinet members. The pr
to thal: of the British government except in certain instances where some distinguishable ap-
gf%iitl:::&pe:: Ff(();ex:mp.lg, the cgrcn1()n'|;1.| 'hcad.is.mmri(m;ll in I\-1a|aysia among the Yang

: 8ONg for a specified period while in Britain, the Queen is the - ;
glal head. See Ahmad Ibrahim, ‘Malaysia as a Federation’ (1974) 7 ](,ur,fﬁr?fa&e?l;:i:n:“d
0 ol - ~ ) é M: a ang
mparative Law. See also Sharifah Suhana Ahmad, Malaysian Iegal System, (Butterworth,

3 ’ b f b ‘ l " b
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4. HIGHLIGHTS OF THE LEGAL FRAMEWORK ON
LICENSE FOR DUMPING OIL

he Malaysian Environmental Quality Act raises the question of license
under part III, section 11 as a prerequisite for the discharge of oil into

Malaysian sea. This presupposes that a ship is not allowed to discharge oil

o Malaysian water except a license in respect thereof has been granted

sing authority. Accordingly to the Act under consid
in this regard by virtue of section 10 is the Dire
ause in this legal regime is the issue of ma

int
by the licen
licensing authority
eral. A particular striking cl

eration, the
ctor Gen-
Ximum

onmental Law in Malaysia, (Wolters Kluwer, 2011), - 49.

22 Maizatun Mustafa, Envir
he EQA as amended.

23 See generally sections 27,29 and 34B of t
Mai 0. 22) at p.49.

24 Maizatun Mustafa, (n -
¢ Tuita Ramli, at (no.15) p-34. ‘
wﬂ. at (no.15) p ed Marine Pollution for Cleaner Sea in the

¢ Kasmin Sutarji, ‘Enforcing Ship-bas .
alacca’ (2010), 3(Special Issue), Environmental Asia, P- 62.
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allowable limit of discharge or pollution a persop P
discharge into the environment without the consen; of the ‘Q
ity.” There appcantobcproblcmmd:dmmh
pemonorsilupshoulclnotl)talkmvedu:tdudm,'.’r .
into the water or sea except with the consent and 'M,‘
authority. The stipulation of a particular quantity mdm‘ 1l
is not up to the maximum allowable, the consent of ‘}
authority may be dispensed with before a dudmgc llln: E
yision of this law is silent where for instance, the discharge js 1.
out or done by persons or ships in piece meal and each of ¢h,
not up to the minimum quantiy specified under the Act, Fouh
is recommended that discharge of whatever quantity into the -
with the consent of the appropriate authority who shall in tyry
the quantity to be discharged and the appropriate sum to be paid,.
sort of this may render the Act ineffective as regard prohibition of 4
of oil. It flows therefore from the above that the authority vested
power of inspection will have to apply certain measures in order to |
hazardous impact of the substance discharged. It is interesting to
that the amount to be paid by the ship owners to the authority for
charge will be used to liquidate the expenses incurred to clear such d
and this will avert the side effects of such discharge to the port lnd,

environment generally.
It also merits mentioning that where a licensed ship has failed to
the te ndcondmomfordmdlschargcofodmmdnmme .

day upon the continuation of the offmne afte
% Apart from the fact that the maximum penals
mdnwhatuobtamablemnnghm
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Zone. Therefore, the requirement of further subsidiary legislation in this
one. i
egard may be necessary in order to combat marine po

r

llution by ships.*

It may be argued also that although the Act address the issue of dum;;fmg
m . . . . o

: ' y he provisions appear to be insufficient or imprecise for thf: effec
R P ysia to achieve the
re is a need for the

tive management of dumping at sea.” Hence, ff)r Mala
targeted goal on prevention of discharge by ships, the

30 The Exclusive Economic Zone Act, 1984,

1 Ibid, Section 40(4). See also Maizatun Mustafa, (no. 22) at p.225.
32 m Ramli (no. 25) at p. 35.

33 Ibid, 39.
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' e pood red cption facilities in order 75 ub‘tvc ""ah‘
e "Hlnll('\/tl"plull of the MARPOL o prohibition o d:ﬂ"-lnt
. . |
:::'f::" |,'|||l :‘.l'::'l‘::“'n;llpt, [herelore, the .‘iu.rpmu‘t.t:’ of fl{lt 1996 P"’fﬁqg < %
Lomdon Canvention i thin respect will be of ;mmcns;.; asmt:_mce to Peafge
the benetit of contracting states and to avoid security rcati "kf')’to ’kdk
costilting ettect of wanton discharge of oil in Malaysian waters,

41 fficacy of the MMEA Act on Pollution by Ships.

i essential (o mention that prior to the establishment of the MMEA, there
were about eight agencies in existence enforcing over 40 fédcl.'al laws, agree.
ments and regulations in Malaysia.” One of the main Uhlf‘C“Vf‘f for Setting
up the MMEA was 1o resolve the interface between the securilry agencies
with regards (o operations, functions and jurisdictions.”” The intention of
the Malaysian parliament in promulgating the MMEA Act may be gleaned
from the long title to this legislation itself which is basically on the en.
torcement of any breach of law in the use of maritime zone. However, the
question is whether the coming into force of the Act could achieve its aims
ot adequate enforcement mechanism against erring ships.

A number of flaws are noticeable from the Act, First, the Act is more con-
cerned abour the aftermath of failure to observe maritime ethics. The Act is

silent on A0y preventive strategy or measure put in place at ports to thywa

rtany
- &th EXpose ports and of course placing the nation generally under pol-

ble ar http://www.marmeinsight.com/m

on-facility/ (accessed on 26/04/14),

ysian Maritime Enforcement Agency Act 2004.

ritirpe Terrorism’ (2007) 21 A&NZML] at p.75.See also Z,,.

hening Comprehensive and Cooperative Security in the Asia

security- Law Enforcement in Malaysia » Available a¢ www,
(accessed on 27/11/12), '
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of an offence in maritime zones and nor specifically at ports, which invanably
makes it impossible for the Malaysian Maritime Entorcement Agency (MMEA)
to enforce the law.* It is argued that MMEA Act will achieve its main objective

Furthermore, the principle of hot pursuit in the case of wanton dis-

charge of oil by ships which is an established practice under customary in-
ternational law in article 111 of the 1982 UNCLOS is obviously not in-
cluded under the MMEA Act. The right of hot pursuit can be exercised by
the MMEA where a toreign ship violates the national laws like the MMEA
Act that are applicable in Exclusive Economic Zone, Contiguous Zone, and
Territorial sea. If the Provision is inserted under the Act, the MMEA would
have the right as an agency of a coastal stare to pursue foreign flagged ship
thar violates Malaysian national laws through the high seas.™ In the case
of M/V Saiga No.2 (St Vincent and the Grenadines v Guinea)*, where the
International Tribunal on the Law of the Sea (ITLOS) emphasised the need
for a stringent approach to be taken with respect to Article 111 of the UN-
CLOS 1982. Therefore, in case of violation like indiscriminate discharge of
oil, firearms, bombs, importation of prohibited goods, etc. by foreign ships
which culminated in hot pursuit, the MMEA as well as prosecutor would be
able to refer to national law which a foreign ship has breached without nec-
essarily referring to international convention_*! It has however been asserted
that MMEA lacks adequate mechanism for a right of hot pursuit in the
case of indiscriminate discharge of oil by ships because its Bombardier 415
multi-purpose amphibious aircraft which detect oil slick at sea, cannot stop
ships for oil slick and its activities could be disturbed by weather.*? Even still
there is a need for continuous training of the MMEAs officers, otherwise the
purchase of more or strong aircraft may not yield positive resule.* Fic i

38 Forabencrappreciaﬁonofthisargnmmt,wcd\elongﬁtkmthism h
speciﬁconthemaofopemdonofthcagamy,themlriﬁimmdm _
39 Abdul Ghafur H, Public International Law: A Practical Approach, (3 edn, !
Maxwell Asia, 2011), p.285. See also Malcolm. E, ‘The Law of the Sea’ in Malco
(ed),tnummm, (Oxford lhﬁmsity?ress,ﬂ)lﬁ).pp.ﬁﬁ?ﬂl. B
mm“newudaddedmdml“de, 1998, e R
41 Abdul Ghafur .H,mdehMaium‘ReﬁomhgumRMmﬂ rotey
mm&mmM&m’m-mMnhm Refo
i i [ ent Malaysia on 15/10/11, pp. 53-54.

| ty: Implications for Navy’ in Gilbert G.P and Davite
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Fourth, the MMEA Act is silent on the qualification of a civil servant
to be appointed as the Director General of the MMEA. There 1s a need to
advance in the composition of the MMEA to be able to ride away port ip-
security arising from oil slick. It is saying the obvious that port security s
one of the ways of protecting national security, for this reason, appointment
of competent personnel in the composition and appointment of MMEA’
members will be a synergy to a safe port. Knowledge of port, pollution and
maritime security affairs should be an essential qualification of a person to be
appointed as the Director-General of the MMEA. Since the MMEA is now
the sole agency of maritime enforcement in Malaysia, this gap needs to be
addressed by inserting a provision in the MMEA Act that will make only ciy-
il servants with requisite knowledge of port, pollution, maritime security is
appointed as the Director General. Where this is lacking, it is doubtful if the
agency would achieve its mandate if a non-technocrat is put at the helm of
affairs. Where a Director-General who is not a technocrat in port, pollution
and maritime security is appointed to manage maritime affairs, obviously he
would lack the sense of controlling, directing and managing other officers
the MMEA and all other security agencies involved in the struggle to |
national security at border ports. Accordingly, there is need for a |
under the MMEA Act that will make it obligatory for
edatheDlmwrGemml GfdeMEA to have a
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