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“ CUSTODIAL TORTURE: A NAKED VIOLATION AND DEGRADATION OF THE RIGHT TO
, HUMAN DIGNITY' | :

INTRODUCTION

The very iQea of a human being in custody other than for protection and nurturing is an anathema to

; l]prpaq existence. The word custody implies guardianship and protective care. Even when applied

i>+lo indicate arrest or incarceration, it does not carry any sinister symptoms of violence during

wstody. No civilized law postulates custodial cruelty - an inhuman trait springs out of a perverse

desire to cause suffering when there is no possibility of any retaliation; a senseless exhibition of

ls{rl:.p;:_nonty and physical power over the one who is overpowered or a collective wrath of hypocritical
inking.

Those who are endowed in our law to carry the burden of enforcing our laws, such as the police,
have the responsibility to carry such burden with care and in trust for the citizenry. They must not
i getintoxicated by the enormous powers made available to them by the law for its own cause and in
v lhe benefit of the citizens, to molest, harass, intimidate and cage the innocent citizens they are
. meant o protect.”

>~ This article is prompted by the atlitude of the Law enforcement agents such as the police, the
* National Drug Law Enforcement Agency (NDLEA), Nigerian Customs,; Economic arid Financial
+ Cime Commission (EFCC), Independent Corrupt Practices Commission {ICPC), Intelligent Bureau.
: -Coslal Guard, State Security Service (SSS) etc and how they deal with suspects in their custody
2:.which fo a large extent destroy individual dignity. However, custodial torture is not restricted to the
law enforcement agents alone. The locking of a widow out of her matrimonial home has been held
lo be discriminatory and amounts to inhuman and degrading treatment.? It is a sacred responsibility
#“of lhe state to ensure that there is no infringement of the indefeasible rights of a citizen to life and
<. human dignity while citizen is’in custody whether of the police net or prison custody. No doubt, that
“¢iizen may be incarcerated for criminal offence under the law.>
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5 The human dignity is very precious and this is why the constitution of the Federal Republic of
. Nigeria recognized it, hence, human dignity commands State/National attention more against its
" \ioation by Law enforcement agents.® Being a human being is something fortunate and one is
}fi:accorded with a dignity infused in the human system that must revolt against its non recognition in

e

5+ 'Kadir 0. Razag, Esq., Lecturer, Department of Private and Property Law, Faculty of Law, University of llorin, E-
" mal: kor181law@yahoo.com Tel: +23408032415849 or +23408057, Ismail Adua Mustapha, Lecturer, Department
- Business Law, Facully of Law, University of llorin: E-malil: ismadua@yahoo.com Tel: +23408062643265 and Imam-
" Tamim Muhammad Kamaldeen Lecturer, Department of Private and Property Law, Faculty of Law; University of
“" lorin. E-mail: lawyertamim @yahoo.com; lawyertamim @gmail.com. Tel: +23407034499944.

' senalumhe v Joyce Amadin (2001) 1 CHR p. 458 at 568.

\.elen Ugochukwu v Stephen Ugochukwu (2006) CHR 344 al 351.
330 lor example the case of Ransome - Kuli v. Attorney General Federation (2001) F.W.L.R (pt 80) 1637 at 1697,

! where the Supreme Count Per ESO stated that “It seems to me fairly obvious that the Enforcement of the Right not to
" ‘b lorured or be subject to in human or degrading treatment under the provision of Section 19(1) by means of
= Seclion 32 contemplated torture or inhuman treatment arising from criminal process. It does not envisage ordinary
i acfion arising civil wrong. ;

" 'This is because the right to human dignity and liberty is among the foremost fundamentals of human rights: see
“ Ishola, A. S., “Human Rights, The West and Islamic Law: A Case for Dichotomy”, (2004 - 2006) 3 Al-Maslaha:

 Joumal of Lav and Religion, 209.
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any form by reflex action. This ethereal gift is zealousl varded by all within
o aoareiee by most yg y all within and most wantonly

Custodial violence, perhaps one of the worst crimes in a civilized society is a matter of concern for
many reasons. Custodial violence, including torture and death in the lock-ups, strike heavy blow al
the rule of law which demands that the powers of the executive should not only be derived from law
put a]so that they should.be limited by law®. The law of arrest is one that balances individual rights,
liberties and'pnvnleges on the one hand and individual duties, obligations and responsibilities on the
gth_er'. it weighs and balances the rights, liberties and privileges of a single individual and those of
mdnytduals collectively. It emphasizes on what is wanted and where to put emphasis, the criminal or
somgty. the law violator or the law abider. Transparency of action and accountability are two
possible safeguards to prevent any abuse of power to arrest a citizen.

The primary duty of those in uniform is to uphold law and order and protect the citizen. If members
of the police force resor to illegal abduction and assassination, if other members of that police force
do not record and investigate complaints in this behalf for long periods of time, if those who had
been abducted are found to have been unlawfully detained in police stations in the state concerned
prior to their probable assassination, the case is not one of errant behavior by a few members of
that police force, it betrays scant respect for life and liberty of innocent citizens and becomes 2
matter of grave concern’. This aricle intends to discuss the conceptual appraisal of torture and
human dignity, international prohibition of torture, liability of the police, prison officials or state for the :
injury sustained by the detained person while in custody, the right t0 medical care of the detained
person as well as the compensation of the detained person whose rights are trampled or tramped

upon in the cause of detention.
Il DEFINITION AND MEANING OF TORTURE

The concept, “torture” as a term means the infliction of intense pain to the body or mind, 1o punish.
to extract a confession or information, or to obtain sadistic pleasure. A person or suspect who is:
detained by law enforcement agents is & person whose freedom is directly controlled or limited”.
Essentially, torture is a deliberate infliction of pain (physical or mental) for a purpose desired by the.
perpetrator. To the victim of torture, it results in the violation of the dignity inherent in his humanity.
It is an instrument 10 implore the will of the strong over the weak by suffering and degradation which

5 A.S Anand, “curbing cuslodial crimes"available at www,pib.nic.in/feature/fegr 2001/fau/2001/f 13082001 1/html
gassessed on 01/06/2010).
Ibid.
7 Ibid.
8 See Bryan G.A. (ed) Black Law Dictionary, g™ Edition. .
© 9 guch as “affront to (prisoners’) dignity as human beings, sometimes reaching the dimension of torture”: see A.x
Adeyemi, “Custodial Rights: Rights of Prison Inmates” 211, JUSTICE: A Journal of Contemporary Legal Probler

1991 48; lumping many inmates in a single room, lack of provision of adequate food and clothing, and even medicd

care: see Adeyemi, A. A, “United Nations Human Rights Instrumen _
Bassiouni, M. C. and Motala, Z. (eds.), The Protection of Human Rights in African Lrimin ‘ :
Martinus Nijhoff Publishers, 1995) p.10. See also Ifaturoti, T. O., “The Challenges of Nigerian Prisoners In

of Human Righls Campaigns" in Bassiouni, M. C. and Motala, Z. {eds.), op cit., 159.

Criminal Proceedings (Londor
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ts and Criminal Justice Norms and Standards'®,
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detainee with horse

destroys to a large extent the individual personality of the victim'®, Assaulting a
ernight amounts to

. yhip, infiting blows on him with a clenched fist and putting him in handcuffs ov
" forure and degrading treatment."’

The word torture has become synonymous with the darker side of human civilization. Adriana P.

../ Bartow observed in the case of Shri Bisau & Anor v State of West Bengal,'? as follows:

Torture is a wound in the soul- so painful that sometimes you can almost touch it, but it is a_lso
“intangible that there is no way to heal it. Torture is anguish squeezing in your chest, c;old as ice

“and heavy as a stone paralyzing as sleep and dark as the abyss. Torture is despair and fear

andrage and hate. Itis a desire to kill and destroy, including yourself.
: hether physical or mental, is

... intentionally inflicted by or at the investigation of a public official on a such person for such purposes
. s obtaining from him or a third person information or conversion, punishing him for ;aan act he has
= committed or is suspected of having committed, or intimidating him or other persons. ™ |t dggs not
*“include pain or suffering arising from, inherent in or extent consistent with the standard minimum

" les for the treatment of prisoners' but includes continuous detentions of suspects without trial in
. the circumstances of their HIV positive condition which caused them mental and physical agony
© 7 which must have exacerbated their fear of death especially as the restriction by their detention must

> have comprised their access to proper of better medical care.

©" The attack on human dignity can assume any form an

o
s

5:5';'}%'.‘Torlure means any act by which severe pain and suffering w

.

d manifest itself at any level.'® It is not merely
* e negative privilege of a crude merciless display of physical power by those who are cast in a role
play of police functioning, but also a more mentally lethal abuse of position when springing from high
pedestals of power in the form of unjustified accusations, unjust remarks, menacingly display of
. polential harm, that can strike terror, humiliation and a sense of helplessness that may last longer

* |han a mere physical harm and which brook no opposition.1

A

: ®Eyen beasts in custody get a better deal. The most ferocious of man-eaters when cages are regularly fed and

" teirhealth is a cause of great concern and anxiety to many. Atter all, we do posses the sensitivity lo realize that the
Mother Nature has meant it that way by instilling in the system of even animals, instincls that are inviolable. That is

- ywhy the on looker appreciates the majestic coal and gail of a caged man-eater and anyone who harms it knows too

“ well he can do so with impurity to satiate his ego or sheer wantonness that would otherwise freeze or melt

W pgrsmith J. in ifeanyi Anyanor v CP, Delta State & 3 Ors (2007) CHR pg. 183 at 136. v

. 2{2005) CHR 136 at p.144.
" "W Nsereko, D. D. N., “The Poisoned Tree: Responses to Involuntary Confessions in Criminal Proceedings in

" _Boiswana, Uganda and Zambia” in Bassiouni, M. C. and Motala, Z. (eds.), op. cit., p.84.
- Yseq aticle 1 of the General Assembly of the Untied Nations adopted without vote resolution 3452 (xxx), a
declaration on the protection of all persons from being subjected lo lorure and cruel, inhuman or Degrading

- Treatment or Punishment.
. "See Odale & Ors v. Attorney General of the Federation (2005) CHR 309 at 322.
" %he various forms custodial torture may take include assault, rape, stocks, the rack, crucifixion, mutilation, the
dlectric shock, pulling out finger or toe nails, burning with cigarettes, pulling or squeezing male genitals, inserting
 loreign objects into the anus or the vagina, near suffocation, blindfolding, exposure to extreme cold or heal,
; IsTut:;eclton o fatigue, and so forth. See Nsereko, D. D. N., op. cit., 83.
Tr?e area of human dignity is in one's sacred self and that field is quite apart and district from the field of
considerations of rights and duties, powers and privileges, liberties and freedoms or rewards and punishments
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On the other hand, dignity is the state of being noble and this may be hereditary such as peerages
or for life such as life peerages and knighthoods. The dignities of peerages and baronelcies are
created by writ or letter patent that are of knighthood by dubbing as knight'®. Degradation is @
reduction in rank, degree or dignity'®. It also means reviling, holding one up 1o public obloquy,
lowering a person in the estimation of the public, exposing to disgrace, dishonor, or contemp 0,
Treatment of a suspect will be said to be inhuman and degrading where premeditated and was
applied for hours at a stretch and caused either actual bodily injury or intense physical degrading
because it was deemed treatment to be degrading because it was such as to arouse in the victims
feelings of fear, anguish and inferiority capable of humiliating and debasing them. The question
whether the purpose of the treatment was to humiliate or debase the victim is a further factor to be
taken into account, but the absence of any such purpose cannot conclusively rule out a violation of
article 3 of the European Convention for the Protection of Human Rights and Fundamental
Freedoms, 1984. The suffering and humiliation involved must go beyond that inevitable element of
suffering or hunflliation connected with a given form of legitimate treatment or punishmen :

e and the use of its fruits in

The duty of states to discountenance both the actual practice of tortur
sing from the international

judicial proceedings is beyond a treaty obligation, it is @ duty ari
recognition of the prohibition (against torture) as a peremptory norm of public or customary
international law a “jus cojens” - which casis upon every member state of the global community,
whether or not merely to refrain from authorizing or conniving against torture, but also to suppress

and discourage its practice.
Ml ‘The Prohibition of Custodial Torture
Undoubtedly, there is universal prohibition of torture promulgated into law by various Governments .

internationally. The Universal Declaration of Human Rights 19482, the International Covenant on
Civil and Political Rights, 1966,2* the American Convention of Human Rights 1989,% African Charter

wherein the laws operate. It a person commits any wrongs, he should be punished, but it is not necessary 10

humiliate him and mane his dignity as a human being.
18 goe Garner B.A. (ed.) op-cil, p. 488.

9 ibid at p. 456.
20 gep the case of Isenalumhe v. Joyce Amadin (supra) at p.466.
2 This was the view of the European Court on Human Rights in Georgi Spasov Lochev v. Bulgaria (2006) CHR 253

at259. . .

2 gee A (FC) & others v Secrelary of State (2005) CHR 1 @ 58. See also Prosecutor V. Furandzija (1998) ICTY.

23 pdopled and proclaimed by the General Assembly Resolution 217A (II') of 10" December, 1948. It declared in thé-
f the inherent dignity and of the equal and unachievable rights of all members of a

human family is the foundation of freedom, justice and peace in the world. Article 1 proclaimed thal all human beings

are born free and equal, in dignity and rights. Article 3 proclaimed that everyone has the right to life, liberty and

security of person. Article 5 proclaimed that no one shall be subjected to torture or to cruel, inhuman or degrading.
treatment or punishment. -
2 This covenant was adopted by the general assembly resolution dated 16" December, 1966. Atticle 10 of Ifé

covenant provides that all persons deprived of their liberty shall be treated with humility and with respect for the:-
inherent dignity of the human person and the accused persons shall save in exceptional circumstances, b
segregated from convicled persons and shall be subject to separate treatment appropriate tot heir status &
unconvicted persons. The minimum guarantees 10 which everyone charged with a criminal offence, is entitled in ful

= f

equality in article 14(3) of the covenant. AR

preamble that recognition ©
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' inhuman
ne should bé sub) e or inhu

ected 10 tortur

«Human and Peoples’ Rights,?® all provide that no ©

o degrading {reatment
cement ad

. or
Nigeria 1aw enf 97 length (0

i i it ' the

speaking from experience, it 1S undisputable that _ ot

slrested in protecting the personal liberty of suspects ur]der them I';eantc;z. i‘:?{a \?era

dain their fictitious sonfessions.2  This attitude alarmingly perpetr :

wid® In the Asian region, the Asian Human Rights Commission
of a person by

a0 illegal detention and custodial torture _
i " a. The victim was

Sation in Murshidabad District West Bengal, Indi _ .
| i i i~ without being P
1" Augus police station Wi s the

ured for two days allegedly to extrac
[ il-educated a ents a
o by e y physical violence on 1

jose spurious confessions usually obtain oy

“flaw. The arrest _ . r e self-incrimination
i his tundamental 1l ht to silence agains

N ; se of criminal force to extort

rson. But when 2 caplive exercis ' .
, during interrogation, the police often abuse their authority by u

+ plomation.

* inthe Indian case of Kartar Singh
! yannical way Of custodial interrog
.ot dignity and that interrogation s
U method. A confession to police 0

78. Aticle 4(1) provides thal every person has the right to his life
to have physical, mental

; 50 convention came into force in July, 19

" ispected and this right shall be protected by law. Article 5 states the right of every person

- pdmoral integrity respecled recognized and itis covenanted between the states who are parties to this convention

¢ galno one shall be subject to tarture or to cruel, inhuman, or degrading punishment or ireatment and that all person
f the human person. Rights to human

eprived of iheir liberty shall be trealed with respect for the inherenl dignity 0
i i ded even in time of war, public danger or other emergency

roduced in the €O

v. State of Punjab,31 the Supreme Court of India condemned the
ation thal exposes the suspect to the risk of abuseé of ‘hlS person
hould not be accompanied with torture or use of third degree
fficer can not be proved as against a person accused of any

of this convention.
d Government of the Organization of African Unity (OAU)
irobi, Kenya. It was published in US Congress, House of

* juow African Uni
;‘Hepresema!ives, Gommittee on Foreign Affairs, Human Rights Docs., 1983, pp. 155 et seq. Article 5 provides that
“ggry individual shall have the right 1o the respect of the dignity inherent in a human being and to the recognition of
¢ fis legal slatus. All forms of exploilation and degradalion of man particularly slavery trade, torture, cruel, inhuman or
; gggrading punishment and treatment shall be prohibited.”
T here are many judicial authorities wherein some alleged confessional stalements were held to bg i issi

‘ uthorties _ inadmis
pause they were obtained in violation of sections28 of the Evidence Act Cap E14 LFN, 2004. For exgmple sleesﬁlz

vered on 21° June 2007.

i»;aseof Taofeeq Adebayo V. State, Case No. CA/IL/35C/2006 (Unreported) deli
‘& g0 generally Bassiouni, M. C. and Molata, Z. (eds.), The Protection of Human Rights in African Criminal
995) 477, where several writers commented lamentably on the

jfmceedings (London: Martinus Nijhoff Publishers, 1
ight of detainees and prisoners in their respeclive countries. Some of these countries include Ghana, Uganda

gots\yaqa, Kenya, Zambia, S_outh Africa, Sudan, Tanzania, Zimbabwe and others.
This information was received by the Asian Human Rights Commission (AHRC) from MASUM, a Human Rights

Qranization. See http//www‘ahrchk.net/ua/mainfile.php/2006/1974/assessed on 01/06/2010
tion of the Federal Republic of Nigeria.

o : ;
Rlh;aer:gg:‘tsoas.élegce isa Constitutignal guarantee under the 1999 Constitu
Se2 Sec (2) and 36 (11); Article 11l OF Philippine Constitution, 1987; Daniel Sugh v. The Stale (1988) 5 SCNJ

ents aré not

o e
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offence and confession cause by threats from a person in authority in other to afford any evil of a

temporary nature would be irrelevant in criminal proceedings. © Nllg(_al
{1
The case of 22 years old Md Qudus Ali from Urup, Imphal East district of Mnipur is a strange one. P
On 7 February, 2008, he was allegedly tortured to death in the custody of State Police Commando Also. th
at Thar_nbalkhong in Imphal East District. The victim was allegedly picked up from the premises of Cha Ftere
the office of the District Commissioner, Imphal East where he had gone in connection with his Dscemb
(ra‘lectoral photo identity card. The police however, claimed that the victim was a “militant” and that Universa:
aw 1 H 33

as killed in an encounter. the Decl
Torture is prohibited by both the Constitution and statutory laws of most nations therefore, the claim
that torture serves as a means of deterrent to the culprits which brings about public safety could nol
hold water.

Apart from the fadt that torture violates, right, it is constitutionally guaranteed as fundamental; andt
sanction torture will amount to re-cycling the same vice of unlawful violence under the garb d

i e

uniform. This situation without mincing words will expose the greater number of citizens to multiplied.  In the «
risk of official violence, “The cure can not be worse than the disease itself’ and the “end” cannd  espous:

justify the means”.

Furthermore, it is said in certain quarters that with more and more liberalization and enforcement o
fundamental rights, it would lead to difficulties in the detection of crimes committed by such
categories of hardened criminals by self-pedaling interrogation. It is felt in those quarters that if we
lay too much emphasis on protection of their fundamental rights such criminals may go scot-fres:
without exposing any element or iota of criminality with the result that the criminals would g
unpunished and in the ultimate analysis the society would suffer. The concern is genuine and the:
problem is real. To deal with such a situation, a balanced approach is needed to meet the ends d:
justice. This is in line with the expectation of the society that police must deal with the criminalsit’ -
an efficient and effective manner in order to bring 1o book those who are involved in the crime®.

It need be emphatically stated that the police in pursuing public safety interest, their actions must b¢
fair, right and just within the purview of the constitution. These impermissible forms of interrogaﬁm{
like torture, inhuman and degrading treatment or other intimidating, oppressive and coercive tools d
interrogation should not be employed by the law enforcement agents and other operatives and the;,
are employed same should be discountenanced by the law courts in criminal proceedings™.

3% gee also seclions 24 of the Indian Evidence Act and section 28 of the Nigerian Evidence Act respectively. Su-
also section 330 and 331 of India penal code which provide for punishment 1o one who voluntarily caused huttd.
grievous hurt to extort confession or any information which may lead to detection of an offence or misconduct. i
= See htlp//brophaskar~blogspot.com/2009/07/cuslodial-tonure-by-law-enforcing-htm\ accessed on 01/06/2010.

¥ See — Shri Basu & Anor v. State, supra at 137.

3 The supreme court of Delhi has expressed shock and anguish at the brutality of the police personnel who tortur!
and thrashed to death the two young man who were in the custody at Dodda pet Police Station in Shimoga Ciy
Karnataka. The deceased persons received serious injuries over 22 years ago on January, 1988. The victims wee
taken info custody when some engineering college students had a fight with them on the night of December, 3t
1987. The trial court sentenced nine police officials to life imprisonment. Supreme Court while condemning the &
stated that there is no doubt that these are the most heinous crimes committed by people who claim to be 3

protector of the citizens. What is distressing to note is that the incident of torture and death in the police custody la¢

place under the shield of uniform and authority in the four walls of a Police Station or in the lock up where the victin
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neNigeria Constitution provides thus:

1 every individual | - - :
Ea; o Fr)}’eirfslg:lg:;ll lg entlll_ed to respecl for the QIgnny of his person, and accordingly
e subjected to torture or to inhuman or degrading treatment.”

EM.SP- the League of N"fltlfbr_\s37 which formed the United Nations Organization realized that the bare
(hrter of that organization was not enough to ensure world peace and Justice and on 10"
Pepemben 1948, _the General Assembly of the United Nations adopted and proclaimed the
lniversal Declaration of Human Rights. Germane to the topic under discussion is the preamble to
heDeclaration which provides inter alia:
5 WHEREAS recognilion of the inherent dignity and of the equal and irialienable rights of all
4+ members of the human family is the foundation of freedom, justice and peace in the world.
WHEREAS disregard of and contempt for human rights have resulted in barbarous acts which have
outrage the conscience of mankind and the advent of a world in which human being shall enjoy
freedom of speech and belief in freedom from fear and want has been proclaimed as the highest
aspiration of the common people™®

‘nthe same vein, human being is accorded dignity by the creator™ as commonly believed and
“poused by the various religions. It is against this background that the Holy book stated that:

0 mankind, We created you from a single (pair of a man and a female, and made you into nations
{ and tribes, thal ye may know each other (not thal ye may despise each other). Verily the most
i honoured of you in the sight of Allah is (he who is) the most religions of you. And has full
£ knowledge and is well acquainted (with all things).’
4is0, Allah said: “Kind words and covering of faults are better than charity followed by injury. Allah
Sfiesof all wanls and he is most forbearing.”" The Prophet Mohammed was also reported to have
“id: “None of you is Muslim until you desire for others what you desire for your self."2 No one
'uldbe subjected to chastisement by fire and that no one should be hit on the face®

V. Liability of State/Police for injury inflicted on detainees

?U«.der lhe European Convention for the Protection of Human Rights and Fundamental Freedom,
‘here an individual is taken into police custody in good health but is found to be injured at the time

‘

‘w bially helplers. See Hope Ummid.com, ‘Supreme Court expresses anguish over custodial torture, deaths’,
Ui ummid. com/sc_anguish_over_custodial_dealth. him (assessed on 5/6/10).

#gsesection 34(1) of the 1999 Constitution of the Federal Republic of Nigeria.

‘,f_'ﬂ.e League of Nations was formed after the end of the First World War. The occurrence of the second world war
11939 cpened the eyes of the leaders of the then world to the fact that a collection of world leaders without some
‘ezl mofivating factor may not end World Wars.

;.Z‘Seeihe preamble to the Universal Declaration of Human Rights, 1948.

“usuf O. Al, “Islam as the flashlight of Universal Human Rights Formulation” Vol.2, Al-Maslaha: Joumal of Law
itdReligion, 1999-2003, p. 146.

“a0 the Holy Quran, Suratul Hujurat 49 verse 13, The Holy Qur-an: English Translation of the Meanings and
pmmenfary (Saudi Arabia: The Presidency of Islamic Researches, Ifta, Call and Guidance) p.1593.

:,'Seelhe Holy Quran, Suratul-al-Baqarah, Quran 2 verse 263, ibid, p.120

“Safih Bukhari.

“Hagin Collection by Muslim.

CamScanner


https://digital-camscanner.onelink.me/P3GL/g26ffx3k

Custodial Torture: A Naked Violation and Degradation of the Right to Human Dignity 75

of release,' i't is incumbent on the state to ﬁrovide a plausible explanation of how those injuries were
caused, failing which a clear issue arises.

The state must ensure that a person is detained in conditions which are compatible with respect fo
his human dignity, that the manner and method of the execution of the measure do not spbject hir
to distress or hardship of an intensity exceeding the unavoidable level of suffering inherent I
detention, and that given the practical demands of imprisonment, his health and well being at
adequately secured.

When assessing conditions of detention, account has to be taken of the cumulative effects of thost
conditions and the duration of the detention. In particular, regard must be had to the 'state of heall
of the detained person. An important factor is the detention regime. In assessing whether 2
treatment is contrary o human standards in any given situations regard must be ha}d to th
particular conditions, the stringency of the regime, ils duration, the objective pursued and its effect
on the person concerned.*

in Selmouni v State,*” the applicant was arrested by a team of police officers in his hotel room up¢

the allegation that he is a drug peddler. His arrest was followed by unwarranted violence whi¢

resulted in the hospitalization of the applicants of injuries, bruises and skin abrasions sustained?’

the process. The applicant also stated that upon his arrest he was taken back 1o his hotel roer

where he was then stripped nude by the police officers. In the cause of interrogating the him, 1

police officers pulled hard at his hair with such force as could detach the applicant’s hair from

scalp. One of the police officers brought out his penis from his pants and asked the applicantt
suck it. As the applicant tightened his lips against the offer, the officer urinated all over his body. A
the doctors who examined the applicant while he was in police custody had found lesions ¢
traumatic origin on the left arm, left orbital region, on the scalp, back, lower limbs, buttock and I
right ankle. Hence, the extent of the injuries on the applicant increased as the uninterrupted polo
custody continued. After the hearing of the appeal, the European court of human rights, Strasbour
held that the state is liable for injuries sustained by the applicant while he was in cusiody“e.

The expression life or personal liberty mentioned in the Nigeria constitution and other internatior:
conventions guaraniee against torture or assault even by the state and its functionaries 1o a perss
who is taken in custody and no sovereign immunity can be pleaded against the liability of the st

arising due to such cruel use of force over the captive. In D.K. Basu v State,*® the court held i
custodial torture is a naked violation of human dignity and degradation which destroys 10 a v&

large extent human personality. It is a calculaled assault on human dignity and whenever hum
dignity is wounded, civilization takes a step back ward; flag of humanity must on each such occast
fly half mast. “State terrorism” is no answer to combat terrorism.

Recently, a High Court in Borno State, Nigeria awarded the sum of N100, 000,000.00 (One Hunds

Million Naira) damages against the police over the death of a suspect in her custody arising ou:

a4 : et
23T7h|s position was upheld by the European Courls on Human Rights in the case of Selmouni v State (2005) CHF

5 See Geordi .
N 1;3 Georgi Spavso Louchev v. Bulgaria, op.cit at 289.
‘:; (2005) CHR 237.
W Ibid at p. 276.

(1997) 1 SC 416.
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lorure. Th ; .
e suspect was put in custody on the pretext that he was an in-law to the leader of Boko

Haram.*°
. g;sr::j?:hz c;f mention that 'ihg1 poor state of a nation’s economy should not be an excuse for
| gl kgd etention conditions.®" Although financial difficulties faced by @ Government may not be
: Ovelr ooked, the lack of resources can not in principle justify detention conditions which are so poor
- a5 1o reach the threshold of severity. Otherwise, this wil contradict the constitutional provision that

~ no person should be subjected to torture, inhuman or degrading treatment
Alarge number of reported cases of torture and custodial death are as a result of attempts to extract

oA confe:ssion theft related offences and other petty offences. The implication of this is that suspects
_ belonging to the lower economic and social strata are particularly vulnerable. The police routinely

I dite “suicide” as a cause of death in custody

. V. Rightto medical care of ihe Detainees
| care.®* A broader right to health care is

on Economic, Social and Cultural Rights.>° Article 12

to the enjoyment of the highest attainable standard of

fficials are under a duty to provide -
Il the inmates in prison regardless - ilig
Big hts;-_ot;Lhe Pt s ri i
- 1%\-;«:;51;};,;!1; :
M

= 1&“5‘33&6” 2 SRR Eui.’.(z-'-‘.iﬁ!!‘%

Detainge or person in custody should have right to medica

7 recognized in the International Covenant
7 provides thal every individual has the right
% physical and mental health. In Nigeria, for instance, the prisons ©
i medical care for the detainee.56 The state has a responsibility to @
s-&iahe.nﬁwe.spLi.hai&aﬁaﬂmﬁ.-idllh&;inmaies@av_eﬂjgtlt_s to-enfo .r.ce;Socio_.-,,Economica
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state or its agents toward the detainee is reprehensi
ges and public

d unconstitutional, the  detainee is entitled to dama

Where the conduct of the
5 the Supreme Court held as follows:

outrageous, malicious an
~ apology™. In the case of Okonkwo v Ogbogu,

e e = it a3

e R T
RE G

g oo

Northern Nigeria whose, ideology was purporiedly supposedly against the Ty
Ll

© yestern form of education. The sect has been proscribed by the Nigerian Government.
“ 5 oome states have complained thal they could not comply with the international treaties on {reatment of priscners i ‘3
' on the ground that their economy could not meet up with the rising number of criminals. This however leads to '
inadequale funding of prisons by such governments: see lfaturoati, T. O., 0p- cit., pp. 167 and 170. ¢ S
- % gpe Georgi Spasov Lovehev V. Bulgaria op.cit al p. 291. A
i j a on 12 March, 2008, then Minister of India, Shivraj Patil cited suicide as one of the

d to clarify as to why so many accused had committed

th. But the home Minister faile ;
jo act in this manner and how they had accessed the means like i
c as they are in custody.  See http:/brpbhaskar- il

himl (accessed on 01/06/2010). i3«

S niversal Declaration of Human Rights, G.A. N. Doc. A/810 at 71, art. 25. see also S. M. £
"

|

glokooba, et al., “An Overview of the Rights of Prisoners under the Nigerian Law” (2010) 3: 1 CJJIL, pp.135— 140.
% pdopted 16 December 1968, entered into force 3 Jan. 1976 G.A, Res. 2200 (XXI) 21 UN. GAOR supp. (No. 16) at L

49, UN. Doc. A/63/6 (1966), art. 12.

% gactions 7 and 8 of the Prisons Act Cap p29 LFN, 2004. However, this right is not

background of section 8 of the 1999 Constitution of the Federal Republic of Nigeria W

S1171e courts on matters arising from Chapter Il of the Constitution.

seAfrican Charter on Human and Peoples' Rights, article 2. tl
See the case of Ubani v. Director, 555 (1999) 11 NWLR - and the case of Odafe & Ors v. Attorney General of the

federaﬁon, op.cit at p. 323. 5

% 5e section 35 (1) of the 1999 Constitution of the Federal Republic of Nigeria. See S. M. Olokooba, et al., op- cit., at

p.139cing lreland v United Kingdom (1979 = 1980) 2 EHRR 25 para. 162.
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Any trespass to person, however slight gives right to action to recover nominal damages. Even
where there has been no physical injury, substantial damages may be awarded for the injury, to the
man's dignity or for discomfort or inconvenience.”

As jokingly as it might sound, what actually reflects the plight of detainees in the haqu of the law
enforcement agents could be gleaned from the following scenario created by a cartoonist:

MR. A - An international report has described Nigeria police stations as torture
chambers.

MR. B - You mean it? _

MR. A - Yes, it says that police routinely carry out summary execulions of persons
accused or suspected of crime.

MR. B- Now | know why the police want a university of their own.

MR. A - Really? ) )
MR. B - Yes, they want to learn how to do those things better and avoid courting
international opprobrium.®"”

Vi CONCLUSION

From all the above discourse, it is obvious that custodial torture is a universal problem that has
called for the intervention of international organizations and national legislations. There is no doubt
that respect for human dignity takes the front seat in international discourse.

Also, it would be found that despite the displeasure of the international bodies towards the

deprivation of human dignity and torture, as well as the express words used in the attendant

instruments prohibiting custodial torture, the act still thrives in many jurisdictions. It is believed that

ihe inability and failure of the law enforcement agents to adhere to the international standards of

treatment of detainees and prisoners arises from some of the following circumstances:

ks Inadequate enlightenment and orientation of the law enforcement officers on the treatment
o inmates.

i Non-justiciability of the right of detainees and prisoners to rnedical care and health facilities !
in some countries.* - :
i, Lack of or inadequacy of laws regulating the processes of arresl and conditions in prisons ¢
and police cells in most of the countries.

iv. Inadequate funding of the law enforcement agents in some countries
Improper documentation of the records of the arrestees and detainees in some countries |
3 E—— __thereby enabling the disappearance of some detainees and prisoners without account. '
j,psgwgygr;:"b’e\‘i_evggi;_thgt‘mp§1j.qf-<xhq-a{oremehtxoned.mt
“nations: Of-thelworld, ‘yet, ceriain fu i p

-~

_?d'l«

%0 (1999) LRCN 580. .

meS“e:T lhe_cargoon portion of Tl?e Punch, Monday, May 24, 2010, p. 71 by Neearo: Note that the cartoon, though a
m imagination of the cartoonist, there are element of truth in the imagination :
An aexamole of such ies is Nigeri '
nle of such countries is Nigeria.
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