| "‘?& P | e ¥
inf ;uhlsrntlnmci AND mnnnnnnum. LAW

VOL. 4 No. 1, 2011

i Attltto.A, 0& _t.ongpun,W;W.
Civil Society and Constitationalism in Nigeria

fDonin'rc Asada Ph.D & Olufemi Abifarin
The Rightto Religionin Nigeria

JoelAdelusiAdeyeye

An Overview and Comparative Analysis of Fundamental Rights Enforcement Procedure Rutes of 1980 and 2009 26-34
Obasi, M.N.

12-25

' ACntique of Recent Bank Reforms vis-a-vis Corporale Governancein N:gena ; 35-43
a Ridwan Ibrahim Olagunju '
+ B Administration of Islamic Law in Nigeria: Some Constltutlonal Constraints and the Bail Outs v 44-56

Jimmy O. Chijioke & Olufemi Abifarin

Akwa Ibom Child Witchcraft: An Analysis of the Response of the Child Rtghts LawofAkwa Ibom State
tothe Phenomenon. _ " 57-61
& LN

Ibrahim Eletu, K. K

h . Judical Interventionin Impeachment Power of Legislature inthe Nigerian Democratic Governance. 62-71
o TonyA ljhor, SAN ‘ s
Recovery of Transferred Propertyin lllegal Contracts ' _ - 72-78
%l Maurice Okechukwu lzunwa : '
. Rights to Life in Ilgbo Customary Law: AJunsprudentlaI Contnbutlon tothe Contemporay Debate on lllegal
Abortion and Capital Punishment in Nigeria. .- 7994
i Benjie Ogwo :
i The Concept of Positivism: The Jurisprudential AnudoteAgamst NaturalLaw ‘ 95-109
"l \faryam Bayero-Jimoh (Mrs.)
A Tarture as a Means of Investigation under the Nigerian Criminal Justice System A Critique 110-115 ,
Fo /.bubakar S. Orisankoko e ; _ . geas
' /A Critique of the Practice of Non-interest Bankinginthe Nngeriap Banking Sector - - 116-133
lyajiAdejoh ' '
gy rhe Anti-Corruption Crusade of Presidents Yar'Adua and Goodluck Jonathan (2007-2010): AReview of the
Role of the Judiciary in Nigeria. ; v 134-144
Bl Alege S.Ola& JonathanA. Aderonmu -
' “ree and Fair Electionsin Nigeria: AMyth or Reality 145-151

‘ JoelAdelusiAdeyeye i
3ot tAanaging Corruption and Promoting Integrity for Better Performantce 152157
£ + “mordi E. E. Ph.D UnumenJ. O.Ph.D | o
Nigeria at 50, 1960 -2010: The Challenges of Independence . A : ‘ 158-.171

. EmordiE.C.Ph.0, UnnmenJ. 0. Ph.D, & Emordi (Mrs.) '

Mlgena under Sieg:. Armed Robbery, the Government and the Police, 1970 2010. , 77 ' o T8t

s e s s n e T e e e e ST LR S L R i

ISSN: 2006 - 6899

A Publication of
THE DEPARTMENT OF ,

t

Feresrscrasvevorroery,

JURHI’RUDU\CE \\l) I'\I['.R\;\I_I()\IAI LA\\

-------------

Scanned with CamScanner



N i b o

Dr. Jimmy O. Chijioke
Olufemi Abifarin JP
Benjie Ogwo
Shedrack Ekpa

EDITORIAL BOARD

Editor-in-Chief/Chairman
Managing Editor

Editor

Assistant Editor

EDITORIAL ADVISORY BOARD

Yerima T.F., Ph.D
Chairman/Dean of Law,
Faculty of Law,

Kogi State University, Anyigba

Prof. Yomi Dinakin

Faculty of law,
Adekunle Ajasin University,
Akungba-Akoko.

Prof. Joash Amupitan

Dean of Law,
Faculty of Law,
University of Jos, Jos.

Dr. A.O. Alubo
Associate Professor and
Head, Dept. of Private & Commercial Law,

University of Jos, Jos.

Prof. J.N. Samba

Faculty of Law,
Benue State University,

Makurdi.

Dr. Jimmy O. Chijioke
Head, Dept. of Jurisprudence and Int'| (ay

Faculty of law,
Kogi State University, Anyigba

Dr. Dominic Asada

Associate Prof. and Deputy Dean,
Faculty of Law,

University of Jos, Jos.

Dr. J.E. Uko

Faculty of Law,
University of Uyo,
Uyo.

Scanned with CamScanner



ADMINISTRATION OF ISLAMIC LAW IN NIGERIA:
SOME CONSTITUTIONAL CONSTRAINTS AND THE BAILOUTS+

INTRODUCTION

Constitution of any country is both its grundnorm and LU(!L of conduct. Thereip, Spe
out is the extent of powers exercisable by each of the three arms of government. '

In the judiciary arm of Nigeria, however. Shariah Courts Q' {\PPC{‘L though pro, ide
for in the constitution. can only boast of justices who have their jurisdiction Constitutiony,

restricted” to the so-called Islamic personal law. This. ostensibly. is against the wishes of th,

Nigerian Muslims, past and present. It also goes against the popular Iega.l system which p,
sway in the country both before and during the early part of the pre-colonial era.

In this write-up. attempt is made to trace. in a way. the Shariah antecedents of Nigeri,

with a view to making case for full implementation of Islamic law. a noble and Justifia.
desire burning in the inner heart of every concerned Muslim citizen.‘ Meanwhile, o,
provisions capable of constituting cog in the wheel of actualization of this desire are replet
in our constitution. Discussion, analysis and commentary on a number of such provisjgp,
have. thus. been undertaken in this paper. without losing sight of the need to provide som,

practicable bailouts from the whole mess.

ISLAMIC LAW: MEANING AND CONCEPT ' .

The phrase “Islamic Law™ is often picturised as translation of the Arabic tem
*Shariah™. A brisk perusal of a number of academic papers written on the subject unde |
reference presents and unequivocal proof on this assertion. Whereas. the word “Shariah” |
standing alone, simply means; law, code or canon’. As for the appropriate Arabic phrase |
which gets translated to Islamic law or Islamic code, etc, it is “Shariah Islamiyyah™. i

The above nonetheless, use of the word “Shariah™ as connoting Islamic law shall be%
employed, even though sparingly, in this paper. This usage, where it features, is not meant (0|
vet the translation of Shariah as Islamic law. Instead. it is resorted to for the purpose of mere |
convenience as a shortened form of the phrase “Shariah Islamiyyah™. J-

Islamic law is all encompassing. It is a compendium of divine rules and regulations |

guiding mankind towards living a successful life both on earth and in the hereafter. e
: . : . g

Further, [slamic law is widely believed to be over and above a gollection of dogmas |

and rituals. It is a complete way of life”. touching on all fields of human endeavours such as |
political, economic, social, cultural. moral, legal. judicial, religious and others alike. !
!

. ‘ T

!

* Ridwan Ibrahim Olagunju; Lecturer, Department of Islamic Law, Faculty of Law, Un‘iversity of llorin. |

Phone No. 08038262823, E-mail: Ibrahim. or @ Unilorm.edu.ng,

' Akande O. Jadesola, fntroduction to the Constitution of the Federal Republic of Nigeria 1999, (Lagos: |

MI1J Professional Publishers Limited 2000) P. 16. ’

; See SS.‘262( 1), 277 (1) and 244(1) of the Constitution of the Federal Republic of Nigeria (1999).

4 See for instance, 04'52 18, among others, where the term “Shariah™ is used to connote this meaning..
Rescar;:f and Studies Office, The Arabic English General and Scientific Dictionary of Language ("

Z"erms, 2" Ed. (Lebanon: Dar-al-Kutub al-lImiyyah 2005) P. 521. .

" Mawdudi Abul-A’la, The Islamic Law and Constitution, Rev. Ed. (Delhi: Taj Printers 1986) P. 3 »

1

44 ,

Scanned with CamScanner



UNIQUE FEATURES OF ISLAMIC LAW

Possibly for reasons of envy and antipathy which non-Muslims, have for Islam, it has
become not unusual to come across a number of misgivings and distorting comments about
Islam.‘made from time to time by the adversarics of the religion of Allah. These critics have
often restricted Islam or Islamic law 10 all sorts of hegative colouration such as violence,
terrorism, ‘barbarism. fundamentalism and indignity among others. It is, therefore, at this
juncture, thought expedient to render an engaging but interesting discussion on some of the
distinctive features of Islamic law. This way. both the uninformed and the misinformed about
Shariah are. once more, afforded with an opportunity to see the Islamic law in its true and
supposed picture. A number of these features are herein under mentioned and analyzed.

THE EMERGENCE OF ISLAMIC LAW

Unlike the Roman law. which developed from action’. or English Common Law
which sprang up from the writs®, Islamic law cmerged directly from the ultimate being and
creator” of the entire universe, Allah, the omnipotent, the all wise and the only one who
endows man with the provisional power to interpret and implement Allah’s commandments
by means of analogical deductions and other processes. "

Atthe initial stage. the customary law was very weak and gradual in emergence. With
diversification of the needs of the society, however, scope of the customary law progressively
expanded and its principles now become more and more inclusive. In other words, customary
law was born weak and feeble like a baby. It then grew from strength to strength till
attainment of majority. On the contrary, completeness, comprehensiveness and perfection''
are the hallmarks of Islamic law right from the time of its revelation.

IMMUTABILITY OF THE RULINGS OF ISLAMIC LAW

Islamic law has been made by Allah in a way that temporal changes can make no
impact upon it. It does not become antiquated or outdated due to invariable nature of its
fundamental principles. In the words of Dr. Muhammad Ali Al-Hashimi, Shariah is therefore
like: :

a fence that permits the factors of development and progress
to have their effect on the Muslim society, but within the

¢ limits of that fence which protects the authentic, unique and
distinct nature of that society and prevents it from being
assimilated or lost.'? .

ISLAMIC LAW AND OPENNESS TO GROWTH

No doubt, Islamic law is branded in a way that enables the Muslim society to grow
and develop so as to meet the ever-changing demands of mankind. This is possible because
of the supernatural and omnipotent quality of the Supreme Being, Allah, who alone knows

"A0. Belgore (JCA), “History of Shariah in Nigeria” in Al-Maslaha — Journal of Law and Religion, A
Publication of National Association of Muslim Law Students (Namlas), Unilorin Chapter Vol, 2, (Iorin:
Abdullah Graphics, 2004) P. |
" Ibid
‘Q23:12
:"' A.O. Belgore (JCA), Op.cit. .

0.6:38
"' Al-Hashimi Mohammad Ali, The ideal Muslim Society as Defined in the Quran and Sunnah, 1% Ed.
(Riyadh, Saudi Arabia: Publishing House 2007) P. 31.

A}
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ality ol an Islamic commercial transaction
concluded clectronically i.¢. without the physical presence 0|'lhc|Fvo partics to the bﬂl‘_gi.lin, q
new development practice which became known around 19977 Although, the origin of
clectronic transactions, in general, could be safely (raced to the period around 1970s™.

of in the main Shari

A pood example of the above is the leg

There is N0 contention whatsoever: on the validity in [slamic law of contract
concluded by clectronic format where there is compliance 0 the rules of such contract",
Once the major clements of a valid contract such as offer (ljab). acceptance (Qahul)”
are complete. then contract has taken place. g

On the sigha of the contract 1., formular, modes such as orals, writing, conduct and
Jdemonstration have been approved 1o be aceeptable. Nonetheless, it should not be understood
that acceptable format or (ormula of entering into contract in Islam is restricted to the above
mentioned. Electronic formular is equally acceptable so far it is not found to porfend
contrariness 1o the overall interest of Islam.

For instance, Abu Zahrah in his legal definition of al-aqd (contract) in Islamic law of
(ransactions has this to say:

R S o 3 ;

It is ‘“‘the conncction that exists  between (WO

statements, or what ever replaces the two statements

from which rquenc toation
n ¥ consequences  a  legal obligation

emerges .

Explaining the integral feature T 1he @ - ' : "
2 s of the above definition, Prof. Abdul-qadir Zuhml"

refers to the phrase “two stateme i
S st nts™ as offer and ¢ ance be i
X d acceptance between the contracting parties.

"' (Q23:85
BN - I8

See this in: E-Business its sienifi

Sl and its significance in T . :

\'0l“'-*'0“-C“'“/i“'ﬁClcs/c-husincss-so%ul' i\lju in Today's Market place available at <ht J//online business:
1 e /enwikipidi i ion-¢-commerce, accessed . ) p://online SINES
- p://enwikipidia. org/wiki/E-Commerce> ’ ed on January 8, 1999.

Charles Hamilton, (Lahore, Premier Book House) 241

17 .
Ismail Mohammad Bakr ;
ad Bakr, Al-Figh al-Wadih mi )
Ed., Vol. 3, (Cairo-Egypt: qh al-Wadih min al-Kitab w
. (Cairo-Egypt: Dar al-Mannar Publications Ii;g?ll)) [:\:;S-Summh Ala al-Madhahib al-arba‘ah, 2

18 1
Ab\l F.Zlh ﬁh M Ai"M. ‘.Y a - ( H] ) 2 7
e o . 1' | y'h W' N"' i ) a
P”” 1 )l’ 3. . i . a ﬂi_d“)' ';lh lll ﬂ(ld i 0. |
€ [ cs (yr,.!ll(h'f”(. I.(“\’ ”/ I"“”»\‘“C”U”, ([.“g()s: lc'l"(”\‘i:'lh'“l-llll; l'“' [1.(] ll' 9 v
ol attona ontact Io l) | . lO
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Further to this. | venture 1o submit that

a portion of the same quotation which says “whatever
replaces the two statements™

is a lucid pointer to acceptability in Islam of any other
reasonable mode/ formular of conveying offer and acceptance, in contracts, apart form oral
sl;‘ulmuf*nls. Thus. as intimated earlier. emergence of modern inventions are, in Islam, a matter
of variance in form not in substance, And for each varied form, plethora of relevant
provisions from classical sources of [slamic law is available for guidance and application,

COMPREHENSIVENESS OF HORIZON

- b ~ . . - . 4
To a number of enemies of Islam, the religion of Allah should be restricted to issues
of rituals alone. Some even opine, but erroncously, that concerns of Islam do not transcend
performance of the five obligatory prayers and other allied rites ancillary thereto.

The above opinion. without apology whatsoever to its holders, is but a crazy
distortion in the highest order and a porous representation lacking cqmpletely in veracity.

Admittedly, issues of five daily obligatory prayers occupy a primacy of position in
Islam as same is reportedly said to be the dividing feature between a believer and an infidel.*
What more! Allah, the Almighty. even-hints in the Holy Book?' that attainment of eternal
bliss in the gardens of paradise is predicated on regular and uninterrupted offer of prayers
with all solemnity ‘and submissiveness, Nevertheless, Islam or Islamic Law, in its
characteristic universality and holistic nature, goes beyond the confined shores of daily
rituals. It is a complete way of life®?. Accordingly to Dr. Mohammad Ali Al-Hashimi,

...principles of Shariah encompass all the basic aspects of
human life. They encompass the life of the individual, the
family and the society, the relationships of individuals with
one another, the foundation on which the state rests and the
principles on which international relations are based. It (sic)
set out the laws that govern civil, political, social and
economic life, and it has (sic) not omitted any aspect of
humanlife without setting guidelines. These laws are still
ahcad of the legislative theories that mankind has produced.?

To a fair extent, content of the quotation herein above stated is revealing of the scope
of Islamic law. Without doubt, manmade laws of any country, no matter how fine-tuned and
perfected, will always fall short of qualifying for the high sounding epithets of Islamic Law.

Having said all this, it is imperative to halt the orchestra of exhibition on the
uniqueness of Islamic Law, a system too standard and divine to be compared to a mere
collection of flaws called laws put together from time to time by mankind intellect which is
shaliow and limited.. ‘

SHARIAH IN THE PRE-COLONIAL NIGERIA

To some writers, the celebrated 1804 Sokoto Jihad led by Shaikh Usman Dan Fodio
as what opened the gate of Shariah application in the entire areas now called Nigeria. That
is far from being the truth as Islam had‘ been serving the function of the applicable law in

* fhis is a paraphrased form of a prophetic hadith text narrated by Muslim on the importance of Salat
observance.

*'(Q23:1-2

*()2:2-8 ;

% Al-Hashimi Mohammad Ali, Op. cit. Pp. 32-33
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S8 0 the great pioneering \!‘lﬂﬁ\ \\huh L'gbah bn Natiu exerted on the “N'“\“\‘n '
aliph Umar thre ugh Amr bn JI “asi Through this, Islam got spread 1o North Africa, \\
12 and there from to Nigeria.  Subsequent to this, Nigeria began 1o witness "lﬂu\ of
10 cleries and scholars of note on hu‘ shores. Going by the account given by o Kan,
t¢ scholar and mystic leader™ of Qadrizyah brotherhood in the whole of \fric,
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It is needless to sav here that the influx of these scholars into Nigeria opened way fy
the dissemination of qualitative teaching of Arabic and Islamic studies. This took pla
majorly in the north-castern zone of the present day Nig
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ena, such as Yan-Doto, |ains
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accepted Islam, he made it the religion of his court ™ It needs to bc mentioned  the
application of Islamic Law then was total. Starting from the 127 centuny 7 Hausa States s
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and justice administration. It is on record™ that when bn Abdul Karim al-maghili, a notabk

Islamic scholar and disciple of Abdur Rahman Tha alabi, came to settle jn Kano fie

Maghilah, a tribe in Morocco, he was requested by Rumfa, the reigning ¢mir then in Kano.

put together and present to the latter a book on the principles of administration and duties o
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‘ Thc above account and others alike clearly show that the spread of Islam and
application of Islamic Law. at least in the Northern Nigeria, had indeed predated the 1804

Sokoto Jihad. The effeet that may. however, be attributed to the Jihad was, as documented by
Ambali, \

.. the spread of Islam and establishment of Sokoto caliphate

compnsn:zg a number of emirates spread of all over Hausa
States....”*

o I|.1 Yoruba land. however, inipcccable records are also replete with facts of, and
information on. the availability of superlative academic scholarship and erudity in the fields
ol Arabic and Islamic studies among the pre-colonial southern Yorubas. Impossible to forget
were the then positive impacts on Islam and Islamic law by eminent Muslim personalities in
the South such as Mohammad Shitta Bey in Lagos, Oba Habibu Lagunju in Ede, Oba
Momodu Lamuye in Iwo, Kazim/Raji Lagunju in lle-Ife and Aark Momodu Latoosa® in
Ibadan. These great personalitics all contributed their quota in advancing the banners of Islam
and Islamic Law application in their respective domains. In this respect, of particular note
was Oba Habibu Lagunju of Ede who stood out among equals with an impressive scholastic
profile of being a versatile Islamic scholar™ and an Oba. He could therefore be compared
- considerably well with the likes of Abdul Jelil Hume, celebrated ruler of Kanem Borno, in

terms of rendering selfless service to the growth of Islam and applicability of its laws. Siyan
Oyceweso records thus: )

« ...Lagunju was a Muslim leader trying to rule, according to

the dictates of the Shariah, over a predominantly traditional
society...”>

As for Mohammad Shitta Bey on the growth of Islam in Lagos State, his
magnanimous dispositions to the course of [slam especially towards construction of mosque
while he lived have been documented with golden pen on various pages of books of history
on the issue. Shitta Bey was among the few concerned Yoruba Muslims who impressed it on
the British colonial government, through Governor Sir Gilbert Carter, to pave way for
establishment of Islamic law court in Lagos."

Further. as a proof of the many glowing roles of Oba Momodu Lamuye of Iwo on the
implementation of Shariah in hjs town, Siyan Oyeweso writes:

...Oba Momodu Ayinla Lamuye of Iwo (1858-1906) certainly
deserves historical attention in any work on the growth of
Islam in Yorubaland. This is partly because Oluwo Lamuye
was not only one of the few Yoruba Muslim Obas of the 19"
Century, he was also a practicing and zealous Muslim. He
belonged to the tiny club of Yoruba political office holders
who use their status to consolidate the position of Islam and to

“ M.A. Ambali, Op.cit., p. 16

" 1bid. P. 47

* Al-Hori Adam Abdullah, Nasim as-Saba Fi akhbar at Islam wa Ulamai bilad Yoruba_ (Agege- Nigeria:
Matba'ah Thaqafah Islamiyyah, 1986) P.80. )

“ Oyeweso Siyan, Op. cit. P. 28 :

" (5.0. Gbadamosi. The Growth of Islam among the Yoruba (1841-1908), (London: Longman, 1978) Pp.

233-234. .
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allow Islam influence  the conduct and PrRCHcE: of
government.” '
any others at one’s disposal. it will be prog
M.A. Ambali (Rid) in his generalization gy

at practice of Islamic law \:/as L.\::

With the above expositions and m cal

impossible to pinch tent with Hon. Justice
he called unavailability of concrete evidence to show th A :
institutionalized™ in any of the Yoruba territories. /\m-i as il 51” the quotations aboye o
insufficient to prove the institutionalization of Shariah in the Yoruba territories refery
A.A. Oba. a lawyver and writer per excellence, records thus: '

_Islamic law was also studied in the south among the

Yoruba. Islamic Law was SO entrenched in Yoruba land that it

was the official law in some Yoruba towns before and during

g . A
the early part of the colonial era.

COLONIALISTS' EFFECTS ON ISLAMIC LAW

No doubt, the uppermost yearning of every sincere Muslim is to see Islamic law. iy
all its ramifications, being accorded the status of a system to govern his affairs either as o
individual in his private life or with other country men who profess the same faith with him
This enviable legal position, which was once present before and during the early part of th
pre-colonial Nigerian era, was enjoyed to the brim by the first succeeding sets of el
Nigerian Muslims who lived in the period. ' ‘

Although, evidence of a number of somewhat appealing strategies by some coloni
masters towards Shariah abound, the real mind of these masters, which was antagonistic
Shariah. started unfolding when Islamic law in the Northern Nigeria was categorized under
the “native law and custom™. Native law, and -custom, since then, had been defined by the
High Court Laws of Northern Nigeria“ to include “Moslem Law™. |

By conscripting Islamic law under native law and custom, the implication”was gr¥
for Islamic law application as same was made subject to the satisfaction of the colonialist
self imposed and harsh tripartite tests of validity. This, indeed, was too absurd o

arrangement.

.

All this while, Islamic law application, where found suitable, could be invoked fiof
any part of its ramifications; be it social, civil. criminal, political eCo;lomic ete. But when (
Natiyc .Court Laws came into force in 1957, it narrowed dO\\"I‘l the scope 4;1' [slamic
Zl;!;'r;?;:)" by taking the pure Islamic principles on criminal matters oL:lsiIc)!c the ;:onﬁneh 0

replacer:;n:hewﬁérrit:nstance,‘pena_l code law of Northern Nigeria was introduced ﬂ
. s. a wall of difference exists between the provisions of this code B

those of classical principles of i
of Islamic law on crimi i W
; ‘ ¢ criminal mat i amic laV
subsumed under the native law and custom rS i ormariil (A

:2 Oyeweso Siyan, Op. cit. P.34
M.A. Ambali, Op. cit., p. 29.
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A.A. Oba, “Reconce £ :
: plualizing Islamic Lep; :
Al- : - 3 S eeal Educat H ferine Thea _ .
i S’;’:‘é"v””HJjg'}:' gf: «r){tm.» and Religion, Vol, 2, (um-;n'fﬂéﬂurﬁlﬂ;‘;, Ilr-u. Sl g fesst?
2. Hig urt Law (Cap. 49), Vol. 2, The Laws of Northern N:;::I: ~10‘())23) "o
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ADMINISTRATION OF ISLAMIC LAW IN NIGERIA: SOME CONSTITUTIONAL
CONSTRAINTS AND THE BAILOUTS

‘ The writer, by this sub-heading. does not intend to pick and analyze each and every
prov_lsinn in the Nigerian Constitution which has bearing on Islam, religion or Islamic law
application. Pursuing it that way will make this humble paper too lengthy, and the assignment
at hand too engaging. The scope of my work, in line with my design, is, rather, to pick some
few sections in the Nigerian 1999 Constitution and render a discussion on them with a view
to bringing out some of the hitches inherent in them against application of Islamic law in the
country. especially b}f the Shariah Court of Appeal.

To start with. S. 244(1) of the 1999 Constitution allows appeals to lie from decisions

~of a Shariah Court of Appeal to the Court of Appeal for determination. In the same section,
there is an introduction of a clear restriction to the kind of appeals that can go from the
Shariah Court of Appeal to the Court of Appeal. These are appeals on any question of Islamic
personal law which the Shariah Court of Appeal is competent to decide. The introduction of

this rcstricclion is a reaffirmation of the restrictive jurisdiction of Shariah Courts of Appeal of
various states provided for in S. 277* of the 1999 Constitution.

Going through the combined effect of these constitutional provisions; ss. 244(1),
262(1) and 277(1), the point is clear that aspects of Shariah applicable in the Shariah Court of
Appeal are thosc that touch on Islamic personal law. These aspects of Islamic law have been
stated'’ to be Islamic Civil matters /causes bordering, among others, on Islamic marriage,
validity or dissolution of same, family relationship or guardianship of infants, endowment,
gift, succéssion or maintenance of a Muslim who is physically or mentally infirm.

The above restricted head issues are, up till now, the only Islamic law matters
allowed by the Constitution as areas of jurisdiction for our Shariah Courts of Appeal, both in
the Federal Capital Territory and in the various states. Without an intention to hide feelings,
this constitutional arrangement does not go down well with the concerned Muslim citizens of
this country.

Effort to suggest redress for the ugly situation above may, among others, push one to
conclude that the reading of the same S. 277(1) of the 1999 Constitution (especially its
opening portiort) lends support to possible enlargement of the above constitutional scope. For
avoidance of doubt, the said section is herein under produced verbatim. It reads;

The Shariah Court of Appeal of a state shall, in addition to
such other jurisdiction-as may be conferred upon it by the law
of the state, exercise such appellate and supervisory
jurisdiction in civil proceedings involving questions of
Islamic personal law which the court is competent to decide in
accordance with the provisions of subsection (2) of this

section.”® , _
‘Any legal mind reading the above provision, critically, is likely to deduce that the

section. as herein above quoted, authorizes a state of Assembly (where there is Shariah Court
of Appeal) to receive bills passed in the state on enlargement of the court’s jurisdiction and

4brovision for simitar restriction in the Jurisdiction of the Shariah Court of Appeal, Abuja, is contained in

S.262(1) of 1999 Constitution. o L.
*7in $S 262(2) (a - e) and 277(2) (a - €) of the 1999 Nigerian Constitution.

*®See S.277(1) of the 1999 Constitution.
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- tent of the constltu;)mn drafters, the,
; : hich is more cumbersome anq . -

w. If tht cess (whic - ., Moy,
DESS SHIe (ol n amendment p-rloot‘[he Shariah Court of Appeal jurisg,

itutio
resort to the normal constituti® < el ; .
complex) can be done away with in the P influenced 7amfara State governmen Whe,

‘hlv 29
g ssibl u,®w . R
largement. This deduction was what PO f)Shariah. prof. A.H. Y‘?dt.’d ho hag carl;.
enb:*lxrcedmel - i1 on the full imp|emen[at|0n 0 e section in a similar manner anq “i'f
it blazed the trai i :
written on a similar topic. must hal\d thus:
similar deduction before he conclude -7 M in the exhaustive
2 7 77 15 nO .. iah
ision of section 277157 ot n of Sharia
- ptr;)\’ reclude the expansion of the Jl.del?tlgd in a written
?Zmnns go long as Islamic penal system is e':na Wi piece fof )
la(\)-:-J a.nd punhishments prescribed therelln. b e dof
legislation, it is submitted, is not any less .
cownstitutional than an

d by™
other piece of penal law passed By -
In th vav. A.A. Oba too must have deduced similar conclusion from
n the same way, A.A.
reading of S. 277 for him to say thus:

...the Shariah Court of Appeal should have (as have (Slcj ’
been done by Zamfara State and other states that adop;e
Islamic Law as their basic source of law) excj.ltfswe
jurisdiction in all aspects of Islamic law whether civil or

. . 51
criminal. This is possible under the constitution

s deduction wallie

All the above not withstanding. two reasons now operate (o caution me from stayin;
glued to the deduction (already explained) from the reading of the section under reference.

The first one is the constitutional imbalance which the deduced interpretation abos:
will create when the content of S. 277 is read together with the provision of S. 237 (2) (aan

b) of the 1999 constitution. For lucidity of presentation. the latter constitutional provisio
reads:

The Court of Appeal shall consist of a president of the Court

of Appeal and such number of justices of the Court of Appeal,

not less than forty nine of which not less than three shall be

Learned in Islamic personal law, and not less than three shall
e learned in customary law, as mav be 1

d 3 \ 3 rescribed by an Act

of the National Assembly.*? P S

It is clear from this quotation that, as at how

on the i ' i : i
platform of Shariah are only required to be learned in Islamic personal law, a porti®

of the civil aspect, alone, of | i T re
: ’ ! slamic law. The ¢ ituti i i |
manifest where, for instance. an appeal on onstitutional imbalance earlier referred to W

Appeal from a Shariah Court of Appeal hav_|Slam|c criminal matter is going to the Court 0

who are those to sit on such appeal? Of clng an enlarged jurisdiction. The question hért®
. ourse, it is the same i thr
’ set of “not less than

Justices™ of the Court of / i
Appeal whose constitutional requirement én qualification is ¢

the Court of Appeal justices appoint:

_—
* Lecturer of Law, Bayero Univ
%lohammed Sani Abacha

See A.H. Yadudu, “Relio;

. esion: Getting the Mix Right” in Al-Masl”
t. Pp 108-109. ullah Graphics 2004) p, 30 =

f'the 1999 Constitution

*! See A.A. Oba, Op. ci
52 S 217 (9
-237(2)(a&b)o
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more than*mere Islamic personal |
able to administer justice fairly wel
operate 1o caution me off my

aw expertise. How then will such a panel, on appeal, be
17 This is one of the two reasons, as | hinted earlier, which
deduction from the reading of S. 277(1) of the constitution.

The second reason is (he avail

) : . ability of some judicial pronouncements in recent
times, declaring the step taken by some

_ : : states such as Katsina®™ on the full implementation of
Shariah (just as Zamfara and Niger States have carlier done) as unconstitutional. Another
case Qn the issuc which affects Sokoto State is that of BASHIR GIDAN KANAWA VS.
ALHAIJI SANI MAL KASET.™ Pronouncements in these judicial authorities and others alike
_clcarly illegalize the present arrangement of full Shariah implementation in some states. This
is because, as explained in the cited cases, allowing the reading of S. 277(1) to pave way for
cxpansﬁon of Shariah Court of Appeal jurisdiction through various Houses of Assembly of
states 1s tantamount to allowance of constitutional amendments by state governors.
1)

Logical as that judicial reasoning may sound, the fault,

o if at all there is any, in
seeking jurisdiction expansion thr

ough reliance on S. 277(1) is not with the seekers but,
rather. with the drafiers who designed the constitution with patient loopholes that can be
benefited from in actualizing the concerned Muslims® yearnings. What is even the fault of the
drafters? This is a country where application of Islamic law in all its ramifications held sway
both before and during the early part of the colonial era. Evidence of flourishing operation of
such both in the North and South abound eclsewhere in this write-up. Restricting the
application of this law to the confines of Islamic personal law, therefore, is a flagrant
onslaught on the Muslims of this country, Nigeria. To address the injustice, there is need for
holistic amendment of the Constitutional provisions bordering on the length and breadth of
Shariah jurisdiction in Nigerian courts. The Muslims® concern, which is justifiable® in this
circumstance, is to allow them, enjoy full operation of their law through express
constitutional provisions. To do this will not in any way injure the feelings of any non
muslim, be he pagan, Anglican, protestant or whoever.

This call**for expansion of shariah jurisdiction, it is submitted, can hardly come at a
time better than now when-the Constitution amendment process, being championed by the
National Assembly, is on. And on the issue of S. 10 of the constitution which kicks against
taking any religion as a state religion, | want to submit that the section will not be infrigned®’
by reason only of the much solicited expansion. In Zamfara and Niger States up till today,
there are shores of non muslim residents searching for their daily bread, and without being
intimidated or forced to convert to Islam. Same is the experience in other states in the North
where the practice of full fledged Shariah has been adopted for operation.

All the above having been said: the next is to delve into discussion on the provision
of 5. 275(1) of 1999 Constitution and read same together with the provision of s. 237 (2)(b)
of the same Conslitqtion.

S. 275(1) places the establishment of Shariah Court of Appeal in a state at the
discretion of that particular state. As at year 2000, when Prof. Jadesola Akande published the

 See the case of Alhaji ABDU MAI DAURA VS. GARBA BAGOBIRI TUDUN -IYA (unreported,
Appeal No. CA/K/320/S/2003, Delivered on 24" May, 2007.

5°(2007) 10, NWLR (Pt. 1042) 283. _

55 In view of 1999 Constitutional Provisions such as s. 38 (which guarantees freedom ofrelig,ion).

* Which is justifiable in order to bring Shariah jurisdiction to be on the same footing with that of the
cu';lomary,lawjurisdiction provided for in s. 245 (1).

7 A.H. Yadudu, Op. cit., p. 40.
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current edition l“(“Il&‘l‘ book, Introduction 1o the Nipgerian Constitution, Sli:n-i.” .

Appeal were said™ 1o have been established in ten Northern states in Nigeria, “‘]( g
as ny present, has risen 1o nineteen with that of the Federal Capital [l"""i'“l‘\* ;\ '_““hlxu
,-‘\l\u.i‘;\. The implication ol this is the inevitable low of many appeals from the LI(L-:.YfT"'n‘
Shariah Courts of Appeal 1o the Court of Appeal where, incidentally, (he Number ofh'mn“
Iv:myml in Islamic personal law can be counted with fingers™. What this purtcn(lg‘“. li
administration of Islamic law in the country is great delay in attending to Sharig), ;1[;1, &

coming to the Court of Appeal, And justice delayed, they say. is justice denied. T, v:,f”“‘
number as at present, of our Islamic personal law justices on the Court of Appea] hcﬁch S
say the least, suicidal, to the sustenance of Islamic law operation in the country, 15

S. 237 (2) (b) of the Constitution provides for the appointment into the Coupy
Appeal of not less than three justices learned in Islamic law. What more? Gradugges n”(
with specialization in Islamic law being turned out every year by some northern uniwrsinli‘j
such as, ABU Zaria, BUK Kanlo, UDU Sokoto and Unilorin are out there without being ln;u}
use ofat the Court of Appeal beneh on the platform of the so-called Islamic persongl law,

Calling on the presiding justice on issues of Shariah in the Court of Appeal, 4 h
practice is now, to leave his Sokoto division and preside over Shariah appeals jn Olhe
divisions such as Horin, Jos. Kaduna. Abuja among others is not the best solution (hi
problem of dearth of Islamic law judicial officers. And this is not the first time to experieng,
the dearth, in this area, on the Court of Appeal beneh. As long ago as 1997, when Hon
Justice Mustapha Akanbi (Rtd) wrote a paper which he delivered® at the Federal Palac
Hotel under the aegis of the Islamic forum, I(li' gave®' the number of the Court of Appen

2 .

Justices learned in Islamic personal law as four®,

t

* See Akande O. Jadesola, Op. cit,, p. 388,
*In the Court of Appeal bench in Nigeria as at today, there are only four of such Jjustices being used is
learned in Islamic personal law. They are; Hon, Justice Ahmad O. Belgore, Hon, Justice Masoud A,
Oredola (both of the Sokoto division), Hon. Justice Abubakar Datti Yahya (Jos division) and Hon. Justice
Hussain Mukhtar (Lagos division). Out of this number, the first two have their LI..B Certificates showing
specialization in Shariah. As for the last two. they did not have this specialization at LL.B. level bul they
now sit on Shariah appeal due to one Islamic law programme or the other they underwent later. This may
be acquisition of Islamic law knowledge at diploma or master’s level and it may be another similar
programme. It must be stated in addition that other Jjustices of the Court of Appeal, who also have some
quantum of Shariah knowledge not necessarily through LL.B., such as Hon. Justice Haliru Sanusi dnd Hon,
Justice Jega (of Enugu and Owerri divisions respectively) had also, at one time or the other, been
empanelled to sit on Shariah appeal in the country, such arrangement has ceased to operate with the
presence of Hon. Justices Ahmad Belgore and Masoud Oredola (who are both juniors to the duo of Hon.
Justices Haliru Sanusi and Jega. Thanks to the wisdom of the former president of the Court of Appeal, Hon.
Justice Umar Abdullah (Rid), who did the normal thing by stopping the arrangement, as l';iilurc to so do
may later ignite a squabble over who should preside between the f(;rmer and the latter. This squabble, of
course, can not in the lc.nst be thouglit of in the present arrangement of empanelling Hon. Justices Abubakar
Datti Yu'h'y:a .'!nd Iussain Mukum'r lo sit on Shariah Appeals together with the duo of Belgore and Oredold
((,(.!CAS). I fll?hlSIbCCﬂ‘llSC ‘l'lnn, Justice Ahmad 0. Belgore is the most senior out of the entire four here.
On the 247 day of April, . .
*! See Hon. Justice MM Akanbi (Rtd), “The Muslim judge in a Multi-Religious Society” in Al-maslaha
Journal of Law and Religion Vol. 2, (Horin: Abdullal Graphics 2004) p, 81
6) Tl 5 e arvd ! X ihis A ' . ,
g-.,‘:‘ll.]rti;.;l;orl\l/'iu;:!;;ll;\i:l(],‘[(l;(,)::;::lq:';t»'(,l;:,(z:/].o,},“;?-u; M{|I-||z|lz|‘0k_|||1olal (now of blessed memory), Hon. Juszm:
R e ' ¢ supreme Court beneh), Hon. Justice Tanko Muhammed (no
on ‘ll'nc Supreme Court beneh) and Hon. Justice Dalbatu Adamu (now the presiding justice in Horin
division). ; .

54 ’
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This situation is, indeed ugly and absurd and, as such, the National Judicial Council is
called upon to wade in on time and do the needful by reccommending the appointment of
more expert hands into the Cour of' Appeal on the platform of Islamic personal law. The duty
to be discharged by these Justices is onerous and the number of Shariah appeal cases in the
Court o Appeal, presently, s intimidating. This number may even increase with the
possibility. any moment [rom now, of establishment of Shariah Courts of Appeal in some
_xomhcm states such as Osun. Oyo, Lagos and Ogun, to say the least. Let therefore be more
Islamic Taw justices on the Court of Appeal bench, What more, the constitution does not even
(N any maximum in this respeet. By the expression “not less than three Jjustices learned in
Islamic law™, (he only interpretation any reasonable reader will deduce is that the
cm]‘slimtion merely fixes minimum number (of three), not maximum,

In the same manner, 1 want (o utilize this opportunity to direct attention of the
National Assembly members, and by extension, all Nigerians, to the need for introduction,

now or later, of the qualification of some judges to be appointed to both the federal and state
high cpurts® beneh, '

In the provision of S. 251(1) (d) of the 1999 constitution, civil causes and matters
connected with banking, banks and other financial institutions including action between one
bank and another are said to be determined by the Federal High Courts.

In the same. token, “the proviso to the above section makes dispute between and
individual customer and his bank in respect of transactions between him and the bank
determinable by the State High Court. With the rising urge® for introduction of Islamic
banking system to complement the existing conventional type in Nigeria, | entertain no
doubt that the country may soon witness upsurge in Islamic banking as a major bailout
option® in the face of the current global economic meltdown whose impact has manifested
on the present day Nigerian economy®. By the time this materializes, none of the judges of
either the federal or state high court (who are not required®’ to be learned in Islamic law) will
be found fit to dispense justice in Islamic banking associated disputes. To avoid this lacuna
posing a big problem: by then, it is high time something is done about the qualification
requirement of some of the subscquent judges of these courts to reflect evidence of expertise
in Islamic law or, at least, Islamic law of banking.

~

o Sce Ss. 237(1) (b) and 247 (1) (a) of the 1999 Nigerian Constitution, .
* Through a number of articles on the constitutionality of Islamic banking in Nigeria such as the one
. written by Dr. Abdulqadir Ibrahim Abikan, published in Contemporary issiie in Islamic Jurisprudence, a

book in honour of the former CJN, Hon. Justice Idris Legbo Kutigi (Rtd), (Benin City: Rawel Fortune
Resources Nigeria) pp 94-121 - p

“This is one of the resolutions contained in the communiqué of the first University of Ilorin International
Conference on Islamic ‘banking and finance held at the

University of llorin between the 6" and 8" of
October, 2009.°

® This indication appears in (e review of Professor Wale Oyemakinde®
(r’nelldown, by Charles Akinsete, See the review in Nigerian Tribune, No. 14, 82
" By.the provisions of ss, 250(3), 256(3) and 271(3) of the 1999 Constitution,

s book, Global economic
1, 1/12/20009, p. 33
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CONCLUSION

So far, history
retold w

majorly
the sout

of the Nigerian legal system before the advent of colonial era has been
ith a view to establishing that full application of Islamic law used to be in operatio
in the northern Nigeria. Copious facts and figures of the Shariah application, then, ip

hern part of the country have equally been presented. This, to
the view held in some quarters that it w

Islamic law was practised. At the end, i
of Nigeria want is full implementatio
arrangement. This is a justifiable dem
Shariah Court jurisdiction among other

a great extent, debunks
as in the pre-colonial Northern Nigeria alone where

t was shown that the best which the Muslim citizeng
n of Islamic law as a reflection of the pre-colonial

and realizable by way of constitution amendment of
S.
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ADR Proceedings: Are Secretaries to Arbitral Tribunals
Fourth Arbitrators?
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Legal Practitioner and Lecturer 11, Department of Islamic Law,

Faculty of Law, University of llorin. Phone No. 08038262823, E-mail: ridwanolagunju@gmail.com.

ABSTRACT .
Alternative dispute resolution mechanisms have come to stay finally as proceedings of

universal acceptability. They are operated as substitutes to the regular courtroom
business of adjudication. Arguably, they are cheaper, faster and more prone, as a
system, to the maintenance of harmony cord between litigants. ADR as a proceeding has
gotten a number of typologies. Arbitration is one of them. On the composition of an
arbitral panel, the modus operandi is for the parties (litigants) to agree on whatever
number of arbitrators to be appointed. Where, however, there is no such agreement, the
position in most legal regimes is that three arbitrators shall be deemed fit. The main
issue in the study at hand is to consider the status of administrative secretaries attached
to these arbitrators. Are they to function only as support staff throughout, or there exist
situations where they can act as fourth arbitrators, discharging the real arbitral
responsibilities of their superiors (appointed arbitrators), possibly, on account of busy
schedules of the superiors? Answers to these questions and others alike are supplied in
this work, and the essence is for a busybody type of arbitrator to caution in shifting
responsibilities without restraint of any form. The implication of non-caution, which can
be avoided if the hint in this paper is taken, is nullification of an arbitral award made at
the end of such an exercise.

INTRODUCTION

The use of secretaries by arbitral tribunal appears to have an age long tradition in Switzerland. It
was given legislative expression in the Swiss Concordat, Article 15 of which provides that ‘with the
agreement of the parties’, the arbitral tribunal ‘may designate a secretary”.! In France, a decision of the
court of appeal in Paris in 1990 confirmed that an arbitral tribunal had the possibility of appointing a
secretary.’ Spanish law,® Argentine Law," Brazilian law® and the Nigerian law® all envisage this possibility.
Other laws arguably envisage the possibility” as well.

The advantages offered from time to time by these secretaries are numerous and laudable.
Paraphrasing Professor Pierre Lalive® on the advantages of these secretaries, one would mention, among
others, the economy of time and money in entrusting to a secretary-lawyer or non-lawyer some
administrative tasks such as filing routine correspondence, communication with the ICC and the parties
under the supervision and the responsibility of the arbitrator.

However, with the growing rate at which the use of secretaries in arbitral tribunals is permitted,
tendency of some arbitrators delegating excessive roles to their secretaries is imminent. There is the
feeling that some arbitrators, especially the lazy ones, may, as times go on, abandon their main duty to
arbitrate and push same over to their secretaries to carry on. By the time this unpleasant practice sets

" Swiss International Arbitration Convention, 27% March, 29 August, 1969, Article 15
~ Paris. 21 June 1990. Campagnie Honeywell Bull S.A. Vs. Compatacion Bull de Venezuella, CA
" Law No 361988 of 5 December, 1988, Act 20
* Code of Civil & Commercial Procedure. Art. 749
* Law No 9, 307 of 23 September 1996, Art. 13, paragraph (5)
'_Scc generally. the provisions of ACA, cap. A18, CIN, 2004
By way of example, $ 29(2) of the English Arbitration Act, 1996 provides that the immunity of arbitrators applies to an employee or agent of an
arbitrator as it applies to the arbitrator himself.
* A staunch supporter of the use of secretaries.
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& looming danger is not impossible to plague all. This is because, the secretaries, to whom th
LBVHW aibitra) HULES may e a_ss'gned' are either inexperienced more often than not or experienosz
<paringly. In either ways, thgre is bound to be danger. ce

] Where the secretaries are experienced, the dan

secretaries in making arbitral awards is bound to bec ility. e, on the oth

hand, the so-called secretaries are inexperienced, the loomi | N
In this study, the writer’s main obligation is to answer a question: whether secretaries to arbitral

tribunals are another set of arbitrators? Though the a i

to present an answer to this question has imposed on

questions on issues such as the statutory number

arbitrators should be retained or negated. All these and others alike are answered in this paper one
after the other.

HISTORICAL TITBITS ON ARBITRATION

Arbitration, as one of t

he ADR processes,
effectively,

finding the process that best handles a
that never get to court. It is a simple proceedin
determined by an impartial judge of their own
merits of the case, they agree in advance to accep

Arbitration as a judicial system has been in use ever before the beginning of the English

common law. This platitude, | suppose, was what influenced one court to refer to arbitration as the
oldest known method of settlement of dispute between men 1

Prophet Muhammed, may Allah be pleased with Him, was, for ins
arbitrator??, Phillip Il of Macedon, the father of Alexander the Great,
states of Southern Greece Cirea 337-338 BC, specified the use o
members over vexed territory.

Another great man of history, George Washington, was a staunch believer in arbitration. Despite
all possible cautions, which he took in writing his last will and testament, he still saw the possibility of
dispute eruption to its intent. For this eventuality, he specified arbitration as follows:

But having endeavoured to be plain and explicit in all the Devises-even at the
expense of prolixity, perhaps of tautology, | hope, and trust, that no dispute will
arise concerning them, but if contrary to expectation the case be otherwise
from want of legal expression or the usual technical terms or because too much
or too little has been said in any of the devises to be consonant with law, my will
and direction expressly is that all disputes (if unhappily and should arise) shall
be decided by three unpartial and intelligent men, known for their probity and
good understanding, two to be chosen by the disputants, each having the
choice of one, and the third by these two —which three men thus chosen, shaill
unfettred by law, or legal constructions, declare their sense of the testator’s
intention; and such decision is to all intents and purposes to be; as binding on
the parties as if it had been given in the supreme court of the Um'fted S'Icfates. .
On so many occasions, international arbitration has been em‘p|oyed asa meahnsﬂczatsect;:nlge.;t?j o
o i d more often than not, these disputes are suc
of disputes between nations, an

makes it possible to resolve conflicts creatively and
particular dispute®. It is useful to settle many disputes
g voluntarily chosen by parties who want a dispute

mutual selection and whose decision, based on the
t as final and binding.*°

tance, both a judge and an
in his treaty of peace with the city
f arbitration in disputes between

i evinning (V 5. 3-4), Modemn practice journal of
he Lacos Multidoor Court House. and the judge: a New Beginning (Vol. 5, Nos, 3-4), Mo
’See, Kehinde Aina in his paper titled: The Lagos !
B ant Livesioent L0820 - 7 (1944)
Finance and Investment Law. 200 e o Nos 1112, pp 6 & 7 ( -
0 “ . and avoid stomach vicers™ An, meg. | ' S a—
I: S e s f d‘::;;dN;[:'S e L e Bl 5'74 “Xlll\‘l (Ul:{ E'l()Ml’ANY VS LISYA 1922, 62, 1LR, 140 at 178,
o = il guic SO Ak‘l jlplrr 4. verse 65. See also the case of LIBYAN AMERIC R
~ See the provision of Quran. Ch ) :
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outbreak of wars if not checkmated on time. Also, international commercial arbitration has been in use
with increasing frequency.”

In Africa, the olden days’ traditional way of dispute resolution was no less than an exact replica
of the gist of the present day arbitral system. And to be specific the more, mediation, conciliation and
arbitration, in particular, were all the various ways of dispute settlement in Nigeria, with particular
reference to ancient Benin Empire. This was and still is because of the emphasis, in these various
resolution approaches, on moral persuasion and their ability to maintain harmony in human

relationship.*!

THE APPLICABLE ARBITRAL LAWS . . .
In Nigeria, the arbitration and Conciliation Act'® is the major piece of legislation on arbitration.

On a cursory look into it, the Act will be discovered to be based heavily on the United Nations’
Committee on International Trade Laws (UNCITRAL) Model Law of international commercial arbitration
and other projects of UNCITRAL on dispute resolution. This same Act has also repealed the old 1914
arbitration ordinance, which was enacted for Nigeria during the time of Lord Lugard as the Nigerian
administrator.

The Act, it should be noted, makes several innovations to the old 1914 ordinance, some of
which are the extension of the Act to cover international transactions'® and the application of the
convention on the Recognition of Enforcement of Arbitral Awards (New York Convention) to any award
made in Nigeria or in any contracting state arising out of the international commercial arbitration.
Nigeria acceded to this treaty on the 17" of March, 1970"". The convention itself was passed on June,

10", 1958.

NUMBER OF ARBITRATORS
On the permissible number of arbitrators to take charge of any arbitral tribunal, reference can

be made to a number of arbitration legislations both domestic and foreign. But for the purposes of this
work, guidance shall only be sought in the provision of the Nigerian Arbitration and Conciliation Act,'®
by quoting the very direct and relevant section therefrom. This, however, does not mean total
preclusion from comparing any indigenous provision so quoted to similar provisions in the foreign
arbitration laws. To this extent, S. 6 of the major arbitration law in Nigerian, the Arbitration and
Reconciliation Act earlier referred to, provides thus:
The parties to an arbitration agreement may determine the number of
arbitrators to be appointed under the agreement but where no such
determination is made, the number of the arbitrators shall be deemed
to be three.

With the provision above quoted, it is clear that the number of arbitrators to constitute a given
arbitral tribunal shall, first of all, be determined by the parties’ agreement. It is when the parties
have no agreement on the exact number that the statutory maximum of three arbitrators becomes
the rule. This indigenous provision is in consonance with Article 10 OF THE UNCITRALY Model Law.

Furthermore, where parties choose to fix this number by agreement, the number can be

anything. It can be one, two, three, four, five or any other figure whatsoever. This shall be so for as long
as it represents the parties’ mind set.

With the above having being explained, the position of primacy occupied by the agreement of

parties in arbitration proceeding becomes crystal clear. Apart from the number of arbitrators, parties are
also at liberty to determine the mode of arbitrators’ appointment.?°

:4 See; Hov_v Arbilr:flicn works" by Frank El-Kouri & Edna Asper El-Kouri (4" edition, BWA books, Washington, DC) pp 2-3

H See: Retired Justice of Sup{cme Court, Ephraim Akpata in his book “The Nigerian Arbitration Law in Focus™ p,1

“Cap. A 13. LFN, 2004 Initially, this Act was enacted as Decree No. 11 of 1988 with commencement date of 14™ of March, 1988.

l_' See sections 43-55 of the Act

7{)3;:‘ Sc‘e'T;Omuru'__'ic in *Judicial Review of Domestic Arbitral Awards —Some suggestions™ Financial & investment law journal, Vol. 5, No. 2, April
2001 at p.

" Cap. A18. LFN. 2004

" The United Nauons'(‘onm:niucf' on Inlc_mfxt_ional Trade Law (UNCITRAL) commenced the task of drafting this model law in 1979 so as to liberalize
international commercial arbitration by limiting the  role of national courts and allowing the parties freedom to choose how their dispute should be
determined. The law was finalized and adopted at the UNCITRAL'S 18" session in June,1985. A resolution of the General Assembly of the United
'r‘\‘anom recommending the Model Law.

~' See S.7 (1) of Arbitration and Conciliation Act.
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£ should also be noted that where partijes want to fix the number of agre

i, ot number. needs.not necessarily Pe m;erted in the agreement., Thif caenmbemc;th‘eIr o

: " s have arisen. It :s when the parties fail to come to decision either i h sl

dfsperuption of dispute that “the number of arbitrators sha|| be deemed to b A e

he At this juncture, an oversight is noticed on the side of the drafters zft

hree”,
e oversight is the absence of time limit to be awaited following the failur

the Act under reference,
. e g
whore the number of arbitrators shall be deemed to be three. Interestingly orovsion of o

_ . ) the provision of Art;
itration Rules contained in the First g : (HEIE Siof

e Arbitratio Schedule to the Act however fills the gap. It states that “if

.2.) one or three), and if within

f arbitration, the parties have not agreed

that there shall be only one arbitrator, three arbitrators shall be appointed.”

However, notwithstanding,

wle of using three arbitrators in all cases of failur
For instance, under Article 2,
Rules of Conciliation and Arbitration 2 i

e to decide.

Paragraph 5 of the International Cham
tis provided that:

Where the parties have not agreed upon the number of arbitrators, the
court shall appoint a sole arbitrator, save where it appears to the court
that the dispute is such as to warrant the appointment of three
arbitrators.
of the London Court of International Arbitration (LCIA) Rules provides:

A sole arbitrator will be appointed unless the parties have agreed
Pp g
otherwise, or unless the court determines that in view of the
circumstances of the case, a three-member tribunal is appropriate.,
ernational arbitral provisions and others alike, one would now see the
se of caution in reaching an early conclusion on the issue of three
n the number is reached by the parties.
ts and demerits of one or more arbitrators, each class has gotten its own fair share.
in sole arbitratorship, the arbitral fees and expenses to be paid are bound to be
€onsiderably less since there is only one arbitrator on ground. With one arbitrator, also, award are
Expected to be reached more quickly. ' _
However, there is this presumption — whether rebuttable or not-that arbitral tribunal of three
men has the proclivity of arriving at a better result. . _
Aside the issue of number of arbitrators, which has been somewhat discussed herein above as a
S”b‘tOPiC on its own, delving into other matters auxiliary to composition of arbitral tribunal (such as
, . o ,

3PRointment of sole arbitrator and three arbitrators and the rest) shall, by the'm'/rlterihdesogn,til:’a ki.the
orm of verbatim reproduction at appropriate places of the relevant ACA provisions. ' e construc |c?ns
of, iei ingly simple and direct that to think of rendering

, and Wwordings in, these provisions are so seemingly p kvolumes of tautology

Urther tomment thereon may, except in a very few occasions, speak volu 3

ber of Commerce (ICC)

Aiso, S.3(2)

With the above two int
reason there should be exerci
arbitrators where no decision o

On the merj
For instance,

APPQIN 2 '
:?\lE?e.l!-e(\)/F:tRsTL?:: ?J?\Sappointment of arbitrators has five subsections, five paragraphs and
d

two gy in below produced in verbatim. _ o o
Spuabr_aegrtai»hs. Tkt:ey zen:e(;e)l and (4) of this section, the parties may specify in the arbitration
Ject to subsecti . - : ;
agreement the procedure to be followed in appointing an arbitrator.
2

i [ e i0n'.

i in hird, so however that —
a h ato and he two hu ppOInted ShallappOI tthe t h -
S trt fta‘ls tto a;:oint the arbitrator within thirty days of receipt of a request
(') Ifa party I

to do so by the other party; or

o

]
L"T;‘;;am: Act under reference

%

- Pl 18 LFN, 2004.
This s govemed by the provision of §. 7 of ACA, Cap: A 237
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(i) If the two arbitrators fail to agree on the third arbitrator within thirty days of
their appointments, the appointment shall be made by the court on the

application of any party to the arbitration agreement;
In the case of an arbitration with one arbitrator, where the parties fail to agree on the

arbitrator, the appointment shall be made by the court on the application of any party
to the arbitration agreement made within thirty days of such disagreement.

Where, under an appointment procedure agreed upon by the parties —

(a)
(b)

(c)

a party fails to act as required under the procedure; or .
the parties or two arbitrators are unable to reach agreement as required under the

procedure; or

a third party, including an institution, fails to perform any duty imposed on it under the
procedure, any party may request the court to take the necessary measure, unless the
appointment procedure agreed upon by the parties provides other means for securing

the appointment.

A decision of the court under subsections (2) and (3) of this section shall not be subject to

appeal.

The court in exercising its power of appointment under subsections (2) and (3) of this section
shall have due regard to any qualifications required of the arbitrator by the arbitration
agreement and such other consideration as are likely to secure the appointment of an

independent and impartial arbitrator.

APPOINTMENT OF SUBSTITUTE ARBITRATOR?

The sole section that touches the appointment of substitute arbitrator has only one subsection
and four paragraphs. It is hereinunder reproduced.

Where the mandate of an arbitrator terminates:

1.

(a)
(b)
(c)

(d)

under section 9 or 10 of this Act; or

because of his withdrawal from office for any reason whatsoever; or

because of the revocation of his mandate by agreement of the

parties; or

because of any other reason whatsoever, a substitute arbitrator shall be appointed in
accordance with the same rules and procedure that applied to the appointment of the
arbitrator who is being replaced.

APPOINTMENT OF SOLE ARBITRATOR®
The section on appointment of sole arbitrator has attached to it ten distinct subsections and

three paragraphs altogether. They are herein below quoted:

1

If a sole arbitrator is to be appointed, either party may propose to the other the name(s) of

one or more persons, one of whom would serve as the sole arbitrator.

if within thirty days after receipt by a party of a proposal made in accordance with

subsection (1) of this section, the parties have not reached agreement on the choice of

sole arbitrator, the sole arbitrator shall be appointed by the appointing authority.

The appointing authority shall, at the request of one of the parties, appoint the sole

arbitrator as promptly as possible; and in making the appointment, the appointing authority

shall use the following list-procedure, unless both parties agree that the list-procedure

should not be used or unless the appointing authority determines in its discretion that the

use of the list-procedure is not a appropriate for the case, that is:

(a) atthe request of one of the parties the appointing authority shall communicate to both
parties an identical list containing at least three names;

(b) within fifteen days after the receipt of the said list, each party may return the list t0 the
appointing authority after having deleted the name or names to which he objects 2"
numbers the remaining names on the list in the order of his preference;

Mo
. .l'lns 1ssue s covered by the content of S, 1 of ACA.
The sub-topic above is well treated under the provision of S.44 of ACA
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(c) after the expiration of the above period of time th
the sole arbitrator from among the names approv:
accordance with the order of preference indicated b

dappointing authority shall appoint
on the lists returned to it and in
y the parties.

;n making the appointment, the appointin i
’ g authority shall hay
e regard to such

4. . . -
con‘slderatlond a; ?lre hk(.ely to secure the appointment of an independent and i .
arbltratqr and shall take into account as well the advisability of appointin : impartial
nationality other than the nationalities of the parties g an arbitrator of 3
> If three arbitrators are to be appointed, each party shall appoint one arbitrator; and the two

arbitrators thus appointed shall choose i i
o rator of the arbitral tribunal the third arbitrator who shall act as the presiding
If within thirty days after the recei ’ ificati :

§ arbitrator the othe\:' party has nofc:(l)i)itﬁ;)(fi fh::?‘ir:s?:cs nOtIfIcfatlon Of' i bl

the first party may request the appointin i parWQ e arb{trator e has appointed,
_ . g authority previously designated by the parties to
appoint the second arbitrator.

7. If, within thirty days after the appointment of the second arbitrator, the two arbitrators have
not agreed on the choice of the presiding arbitrator, the presiding arbitrator shall be
appointed by the appointing authority in the same way as a sole arbitrator would be
appointed under subsections (1) to (4) of this section.

8. When the appointing authority is requested to appoint an arbitrator pursuant to the
provisions of this section, the party which makes the request shall send to the appointing
authority a copy of the notice of arbitration, a copy of the contract out of or in relation to
which the dispute has arisen and a copy of the arbitration agreement if it is not contained in
the contract, and the appointing authority may require from either party such information

as it deems necessary to fulfill its functions under this Act.
S. where the names of one or more persons are proposed for appointment as arbitrators, their
full names, addresses and nationalities shall be indicated, together with a description of

their qualifications. N .
no person shall be disqualified from being

10. Except as otherwise agreed by the parties, :
appointed as an arbitrator by reason of his nationality.

REPLA =
CEMENT OF ARBITRATORS ction. To it are attached

The section on Replacement of Ar
two sub-sections. The section and its subsections a

bitrators is an inelaborate but clear se
re reproduced hereinunder.
S. 46(1) Where an arbitrator dies or re§igns during t;e coursiitzztgi
arbitral proceedings, 2 substitute arl?ltrator .shaII .e az)zc;nd d or
chosen pursuant to the procedure provu;led for in sect:onzhoice 145 of
this Act that was applicable to the appointment Of

arbitrator being replaced.
or fails to act or in the event of the de jure or

g his functions, the procedure in
f an arbitrator as provided in

S. 46(2) where an arbitrat

de facto impossibility of his penl‘orminem :
d replacem
ect of the challenge an
QZ?t)ions 44 and 45 of this Act shall apply.

orent forms. First, it may

of three diff
yment to arbitrate is reached after the

D
UTIES OF ARBITRATORS  pitrator may take an

As it is well known, reference to arn
4 ici ere 3gree L. "
€manate from “ e giaga reement”. This IS-W.h ; [led “submission agreement”. The
om “adhoc arbitration 28 tes. This is otherwise ca

€ruptj : : f dis . .. incerted initially as a clause,
Secgt\l:jmfc’f AipartieHiapRispUls = e Ct-) by 'ihe parties to arbitrate 15 |ns;eement to refer. The third
orm is when the agreemen ontaining an @

“arbi - ntract €
arbitration clause” in the contract. This 1 called co

% The gj s 460f ACA
The discussion on the issue above has been Well rendered in S- 239
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mode is reference to an arbitrator after an action on the erupted dispute has been instituted in coyrt, 2”

However, it is important to state here that an arbitrator, appointed by whichever of the aboye
analyzed forms, has on him, as a matter of responsibility, an array of duties to discharge. Among these
duties, some are immediate following appointment while others are discharged later in the course of
proceedings.

Among his first set of duties, an appointed arbitrator should, where he is favourably disposed to
the appointment, take steps immediately to accept same. This is his first duty failing which shall render
the appointment ineffective.?®

Thereafter, the appointed arbitrator shall discharge the duty of ensuring that his appointment s
inorder. If it is not, the arbitrator should strive to regularize it before proceeding with the reference. He
should, in particular, seek to know that he is required to possess a particular qualification. Where there
is such requirement and he does not satisfy same, it is for him to open up to the parties who may or
may not decide to waive it. Where the arbitrator merely proceeds with the reference with no concern
for this preliminary confirmation, he may, in the least, be said to be hazarding a risk which, possibly,
could lead to the setting aside of any award which may be arrived at in the end.

The next duty is to ascertain the arbitral scope of work. By this, the arbitrator is to find out what
sort of disputes he has been empowered to look into. It should, at this juncture, be stressed that the
time when the arbitration agreement is reached often times helps in determining or revealing this
scope. In other words, where adhoc arbitration agreement is used, arbitrator’s schedule of work is much
likely restricted to those specified disputes that have arisen so far. Where, on the other hand, there is
contract containing an agreement to refer, then, all sorts of disputes, which may in future ensue, are
likely to fall within the confines of work of the appointed arbitrator.® Inclusion of a recital®® in an
arbitration agreement can also be of assistance in trying to find out the arbitrators scope of duty.

There is also the duty on the arbitrator to give advance notice to the parties of the date, time
and place of hearing.*

Upon the commencement of the reai arbitral proceedings, the arbitrator(s) shall arrange to
translate oral statements made at the hearing and for a record of the hearing.*

A very important duty for the arbitrator, while the proceedings are on and thereafter, is for him,
where he is alone, or the tribunal of which he is a member, to hear all evidence tendered or sought to
be tendered before it. It is a duty also in this line that arbitral tribunal’s award should reflect a thorough
evaluation of the evidence given and tendered.

In relation to the above duty, Per Denman CT. has, although, suggested in a case® that the
tribunal has discretion to determine the quantity of evidence it entertains, it appears the arbitral
tribunal is better urged™ to admit all evidence which seems material, even remotely, to the matter it is
called upon to settle.

Another responsibility to be discharged by the arbitrator is employment of a shorthand writer
who shall record the evidence in the proceedings and provide the employer with a transcript thereof.
This is, however, only if the parties agree, for it does not seem that the tribunal has power to employ a
shorthand writer or any other supporting officer whatsoever at the expense of the parties.®

By and large, it should be pointed out that agreement of parties can at any time extend the
horizon of work of the appointed arbitrators. This is because, parties agreement as severally said, plays a
pivotal’ role in the institution of arbitration wherever it is practised. In the same manner, point should
also be made that as important as the issue of parties’ agreement, no arbitration process will be held
valid if there is agreement by parties that arbitrators should, in the proceedings, not do away with the
temptation to act impartially between the parties and to adopt procedures suitable to the circumstance

" See Prof. Gaius Ezejiofor, SAN, in his book titled: The faw of Arbitration in Nigeria pp. 65-66.

i See: Russel on Arbitration, 18" edition, pg. 212. see also the case of Tradax Export A.A. VS, Volkwagen - Werk A.G., 1969, 2. Q.B. 599 at p. 607.
" See generally the case of Forwood vs. Watney (1880) 49 L.J.Q.B.

;’ See Thompson vs. Anderson L.R. 9 Eq. 523. See also: Charleton vs. Spencer (1842) 3, Q.B. 693
~_See Anticle 25(1) of the Uncitral Arbitration Rules

f: See Anticle 25(3) of the Uncitral Arbitration Rules

E}:‘challs vs. Warren (1844) 6 Q.B. 615 at pg. 618. The Judicial suggestion in this case is consonance with the provision of S, 15(3) of ACA, Cap. A 18.
. 2004,

N ,;\mong the decided cases which lend credence to the urge are: William v. Wallie & Conx (1914) 2 K.B.,478 and Phillips vs.Ingram (1853) 3 Dowl.
669,

» Sec Russel on Arbitration, 18" ed., pa. 129.
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ofthe particular case so as to provide a fair means for resolving the dispute.*®

The duty 00 the arbitrators to act impartially is a duty that goes to the roo-t of natural
among others, refusal by the arbitrators to be biased as well as thejr need to enL;fa
pefore them are accorded equal treatment and that each party is given full y i

- 7 1t is perhaps in order to ob | Opportunity of presenting
his case: . serve the above duty that the arbitral tribunal s i
adjourn, when a partY surprisingly appears by counsel, so as to give the other party o r§QU|red .to
his own counsel too if he wishes. Failure to so do may, as can be inferred from thy pportunity to brief

3 . . ]
vs. MORLAND 2 mgke the award, if given, to be set aside. € case of WHARTLEY
' For sgmetlme now, duties of arbitrators as a sub-topic have been the writer’s preoccupati
That is done in order to present a background which wi i . , pation.
, ) o ground which will make it possible to judge whether by thej

calling, arbitral administrative secretaries can also di : y thelr
bove, But bef . : . also discharge all or any of the arbitrators’ duties listed
above. ore coming to this analytical arena, it is deemed fit and proper to pulse a bit and see

through some of the administrative duties which a i
re there for arbitral secretari [ i
to time in arbitral tribunals. s o discharge from time

justice. It entails,
e that the parties

DUTIES OF ARBITRAL SECRETARIES

i tLt may not be a subject of argum_ent that participation of secretaries in the arbitral process is
e contemplation of so many national laws. However, it is unpleasant to discover that majority
of the so called national laws do not bother to streamline or delimit the roles of these secretaries.
. Nevertheless, kudos should go to the KC's note of October 1%, 1995 on this issue. The note is
ln.tended to lay down the policies and practices of the ICC’s court in respect of the use by arbitral
tribunals of administrative secretaries. Under the sub-heading ‘duties’, the Note provides that:
The duties of the administrative secretary must be strictly limited to
administrative tasks. The choice of this person is important, such person
must not influence in any manner whatsoever the decisions of the
arbitral tribunal. In particular, the administrative secretary must not
assume the functions of an arbitrator, notably by becoming involved in
the decision-making process of the tribunal or expressing opinions with
respect to the issue in dispute.
Such is the ICC’s position which, to date, has remained unbending. It is thus clear that by the
ICC’s stand, any activity other than the purely administrative® is outlawed. To this extent, one can, at
least, as at present, conclude that the ICC’s position takes a far more extreme position than that of its
nearest equivalent. UNCITRALS Notes on Organizing Arbitral Proceedings’ (‘the UNCITRAL Note’). At
section 4, entitled ‘Administrative services that may be needed for the arbitral tribunal to carry out its

CITRAL note chooses not to prejudge the issue, but rather to leave it to the

functions, the UN s

participants in the particular arbitration. . .
Granted that the UNCITRAL note on the issue is more liberal and less prohibitive than its

equivalent, the ICC Note, one still really needs to answer the question: which out of the two ‘Notes’
better safeguards the impa rtiality of the arbitral awards. Before answering the question either way, |F is
imperative to beam search lights into other judicial fora so as to see how judicial assistants are being

used thereat.
To start with,
us federal judiciary, the European cour

it is instructive to note that legal assistants are used by justices at all levels of the

t of justice, the English court of Appeal and, of closest relevance,

ies is codified i ¢ the Arbitration Act, 1996.
i e ties is codified in S. 33 of the Arbitration Act, | o . o
* In England, for instance. the need by adb R i gl:)ll;’:‘niclc 18 of the Uncitral Model Law. See also Article 15(1) of both the Uncitral

5" This is the provision of 5.14 of ACA. LFN 2004 which is base

Arbitration Rules and the First Schedule.
% (1833), 2, Bowl. p. 249
¥ e. dealing with letters s
ivers ss. 2000) p. 106=. .
versity Press. 2 roid
y’m eiiad, pass 26 and 27 of the UNCITRAI Note provide
M { k. administrator or Fapp
tribunal (also referred 10 @s registrar clerk. a n‘ional o aining e
§ ary & ly organizd g0 .
asks of the secrelay £ L 5 ay arise - tasks include
gzilt'l‘*];::rsinl Differences in view, howevers may d.niul ;le:; e
llecting C.,;.c law or pub“shtd commentaries on lf,[.d- P e e
collecting ca eparing drafts of pruccduml decisions or B epid
sometimes fﬂls‘f P',Lp, d't'ti:r especially where a task of the >Lcr‘gtcs? S o e otk
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:}l;:_l:gm-]:}piigl:lgwsttl:ibunahl. While all the ju_rijsdiction:? herein a.bove mentioned express conviction in
bEifg Teitererh y the assilstalnts of the_(‘iecmon-makmg function, none of them prohibits assistance
_ y secretaries in the decision-making process. On the contrary, each of them explicit|
envisages the legal assistant playing a role both in the reaching of a decision, for instance, by conductiny
legal research on the issues in dispute and expressing a decision by producing first drafts of judgment. e
. In Nigeria, a clearly distinct approach from the ones explained is the practice
Registrar/secretaries, and court clerks attached to Nigerian judicial officers are not allowed to have sucr;

over-bearing influence. They are rather there at the beck and call of their superiors rendering ordinary
‘do this and that’. For clearer understanding, it is considered apposite at this

non legal services of
entioned foreign jurisdictions and see better how the

juncture to sojourn a bit into each of the aforem
thing works there in reality.

CLERKS TO US JUSTICES
In the summer of 1875, Horace Gray, then a recently appointed Chief Justice of the
d workload. As a sort of

Massachusetts Supreme Court, became extra ordinarily occupied with increase
assistance, he started hiring law school graduates on the recommendation of his half-brother, John
Chipman Gray, Harward Law Professor. This practice was followed by enough of his successors by the
1930s and today, it has become an adopted practice of virtually all levels of the US federal judiciary.
Today, supreme court justices are each entitled to four law clerks, circuit court judges to three, and

district court judges to two.*!
Aside the broad range of functions to assist his judge®, the law clerk has no statutorily defined
duties. In 1977, the US federal judicial centre attempted a definition of a clerk’s duties by publishing its

law clerk handbook. The following general job description is what the authors could only agree on:
The clerk serves at the direction of the judge and performs a broad

range of functions. Clerks are usually assigned legal research, drafting,
editing, proofreading and verification of citations. Frequently, clerks
also have responsibility for library maintenance, document assembly,
service as courtroom crier and some personal errands for the judge.
Clerks often attend conferences in chambers with the attorneys in a
case and also engage in conferences and discussions with the judge

regarding pending cases.

Quite above the purely administrative, law clerks are open
reach, and record their decisions. For instance, William Rehnquist, th
Court, once described how he, like several other court clerks, used to doctor ch
judgments when he was under the latter as a clerk in the early 1950s.

William Rehnquist, although, recognizes that the practice of assigning the task of writing

supreme court opinions to law clerks fresh from law school can raise eyebrows, nevertheless, he sees
the practice to be entirely proper. ps because of some

44 \william Rehnquist sees this as proper perha
safeguard which he had already put in place as a Chief J

ustice. The safeguards are obvious in his
description of the detailed instructions that he gives to his clerks from time to time. He concludes the
description as follows:

ly involved in the process by which US justices
e Chief Justice of the US Supreme
ief justice Jackson's

mself control not merely of the outcome of

The justice must retain for hi
for the outcome.”

the case, but of the explanation
REFERENDAIRES AT THE EUROPEAN COURT OF JUSTICE

Judges of the European Court of Justice (ECT) have been employing,
legal assistants known as referendaires in their local language. By 1990, each judge emplo

referendaires for an average length of service of five years.‘“5
Unlike clerks to US justices, referendaires are often experience

for more than 40 years ago
yed three

d lawyers and jurists in their own

54 Brooklyn Law Review, 1998, pg.321.

2d 251, 255 (8" circuit, 1978)

d Appellate law clerks (1977).
299-300.

4 P

41 See J. Daniel Mathoney's Law Clerks: For better or for worse? In
4; In the case of Fredonia Broadcasting Corp. vs. RCA Corp. 569 F.
N 2:& Q;_l[])_nleo lz-;ncllzki Ru!?in._ll_;}l]w ;lcrk handbook: a handbook for Federal District an

e William ehnquist, The Supreme Court: How it Was. it Is (Williams
ﬁb.d 3 p w it Was. How it Is (Williams/Morrow Co. 1957) pp.
Sally J. Kenny. “Beyond principals and agent; Seeing ranizati i i i

S by s C!Zmn ; (50&”;;,5en  Seeing Courts as organizations by comparing Referendaires at the European Court of Justice and Law
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ight, with detaileq knowledge of European_ !aw. Thgy are therefore typically required to become
ivolved integrally in each stagg of the decision-making process. While recognizing the substantive
Jrafting role played by referendaires at the ECJ, one commentator has remarked that:

When one calculates the hours the ECJ members spend in order
proceeding, entertaining visitors and maintaining connections between
the national judiciary and legal profession, it is hard to imagine how the

report would ever be written if the member did not have the assistance
of their referendaires.*’

LEGAL ASSISTANTS TO THE IRAN -US CLAIMS TRIBUNAL

Mr. Arangio-Ruiz once described the substantive role performed by ‘legal assistants’ to the Iran-

US claims tribunal to include ‘the making of abstracts of pleadings and other submissions, as well as the
preparation of draft decisions for the arbitrators*

JUDICIAL ASSISTANTS AT THE ENGLISH COURT OF APPEAL

Lord Justice Otton in 1997 set up the English judicial assistant scheme which is based loosely an
the US system of court clerks. As designed, the primary aim of the scheme is to respond to the ever
mounting number of applications to the court of appeal. As in USA, assistants are actually called upon to
help judges in the decision-making process.*

Typically, assistants’ time is split between producing bench memoranda, simplifying parties’
submissions and carrying out research for their judge. Welcoming the substantive nature of the
assistance offered to the court, the annual review of the Court of Appeal’s civil division of 2000
concluded that:

Quite apart from the help that members of the scheme give to
members of the court, participation in the scheme is now widely
recognized as a very valuable part of the development as lawyers of
young barristers and solicitors.

ASSISTANTS TO THE JUDICIAL OFFICERS IN NIGERIA

Nigerian judicial officers too are not left out in the use of assistants while carrying out their
duties as judges or justices as the case may be. What may perhaps appear as a difference here is the
restrictive nature of what the assistants can do. Numerically, herein below listed are the general
administrative duties being performed by assistants to Nigerian judicial officers.

1. To take care of the court’s diary

2. To arrange ahead of each court sitting day, the day’s case files and to bring same to the court
room before the commencement of the day’s proceedings.

3. To act as court criers by raising up voice calling “court” for the sitting audience in the court to

stand up once and for all as a mark of respect for the judge as he comes into the courtroom

through his chambers.
To bring the causes’ list prepared for each day into the court room

4. |

5 To call each case in the order on the cause list or out of turn where such arrangement is
allowed. - | |

6 To open files for processes on newly instituted cases assigned to the court of which he is a
clerk/assistant. . | |

7 To receive and keep in appropriate files subsequent copies of court processes filed by either of
the parties in an already instituted case. . .

8 To bring such filed process to the notice of the judge/justice(s) in charge of the court.

9. To guide both the parties and the judge as to the available days suitable for adjournments.

10 To Whom It May Concern: be on ground in the court on call-over dates so as to attend to parties
' or their counsel who may want to take dates for cases which must have fallen on the court

holidays.
AT
Ibid at p. 611. : . e taatinme 2) vol. 27. no. 18 at p. 333,
s ]ran-erx’ilcd States Claims Tribunal Reports (« "'"”;"j'dgc' Grol'mu; l.)me:u:)—ﬂ;. Ltd.' 192(.“));01 40v :.1:) seq P
¥ Gee Victoria Maceallum’s *seeing justice up close” 1n law society Gazette, 25 January. 2001, p. 1

% Ibid.
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the duty of the assistants to the Nigerian

What may perhaps be added to the above list is
tations and conducting few legal

Supreme Court Justices to be engaged, atimes, in ascertaining various ci
researches here and there.

ARE SECRETARIES TO ARBITRAL TRIBUNALS FOURTH ARBITRATORS?

It is without doubt that no arbitral law, be it foreign or domestic allows secretaries to arbitral
tribunal to become another set of arbitrators. Going by their official schedule of works, arbitral
secretaries are merely employed to be of help to arbitrators in administrative services. These services,

as already explained above, include but are not limited to, keeping proper official records, securing
unning some errands for their bosses. These,

appropriate venues where meetings can be held and r ‘ :
without mincing words, are some of the administrative jobs of arbitral secretaries. It is therefore clear,
going by the above, that secretaries to arbitral tribunals are not fourth arbitrators. They should

therefore not arbitrate.

However, one may not seem to have done justice to the guestion in the sub-heading under
reference if same is answered, like it has been done, without any recourse to how the secretaries are
really used by arbitrators in actual practice.

According to Professor Pierre Lalive™,
real life arbitration is a principal justification for t

the concept of junior lawyers serving ‘apprenticeships’ in
he use of secretaries. The professor’s point here is

ostensibly clear and seemingly simple. His explanation is that secretaries to arbitral tribunals should be
allowed to exist so as to acquire experience which will equip them too with the necessary know-how to
become qualified arbitrators in future. Here is the beginning of the problem, the fear and the concern.
The problem begins to loom here because, as put by Constantine par’caside52 in a similar article® to the
topic at hand, apprentices in most trades learn not only by observing but by doing. It is actually this
notion about what an average apprentice does that has led to the very fear and concern that the
concept has been invoked to ease.

In international arbitration, the issue of the role of secretaries has recently become the subject
of animated discussion at more than one international arbitral conference, including the LCIA Young
International Arbitration Group Conference that took place in the Hague on 15" of September, 2000
(attended by many young practitioners who have acted as secretaries to tribunals) and the DIS annual
workshop which took place in January, 2001, (attended by numerous arbitrators).

But back to the question of how are the arbitral secretaries used in real practice, it appears no
single answer can be posited confidently. This is because the way they are used varies from one
arbitrator to another. There are arbitrators who restrict their secretaries’ jobs purely to the
administrative. There are others who go further —some much further.

For instance, a former Secretary —General of the (ICC) court once reported that the court, at oneé
time, required a tribunal to replace a lawyer- secretary to the tribunal where he drafted the award in

place of his boss on the day a discernment of the boss was affected by the consumption of a non-

negligible quantity of alcohol.**

The above episode depicts an example of an arbitral secretary who went over and above his
boundary and drafted the award in place of his boss. Although the secretary in this example had to draft
the award in order to disallow the alcoholic consumption of the arbitrator from having influence on the
award, the fact remains that such a secretary did exceed his secretarial roles.

Another example of an overbearing arbitral secretary could be found in the Iran-United States
claim Tribunal.*®* It was the particular arbitrator’s contention in the tribunal that it was physically
impossible for him to have sufficiently studied the documentary record pertaining to his large number of
pending cases and, as a result, he had to rely on his legal assistant. The name of this arbitrator was Mr.

Gaetano Arangio-Ruiz.
In these two cases above, one would require no further evidential proof to establish excessive

5‘; While wnfiting in I995_and he had to summarize the advantages the secretaries offer

" Constantine Part side is a senior associate at Fresh-fields Bruckhans Deringer based in Paris and a member of the firm’s Intemational arbitration group
ﬁlvllluugh, he pnnc:pull_v appears as cour_lsc] in international arbitrations. he has served as a secretary to tribunal in both institutional and ad hoc arbitration
N The a»ruclc is entitled: _111c'luqnl1 P:rbntmtur'.’ The role of secretaries to tribunal in international arbitrations.

i See Contantine part aside in his article on the fourth arbitrator... in Arbitration International Journal, Vol. 18, No. 2, LCIA 2002, pg. 150
# See the documents relating the challenge of this practice published in the Iran-United States Claims Tribunal chon's (Camgrid:."e?%rolil.lls Publicati

Lid. 1992}, Vol, 27 pp 291-336.
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layed by the arbitral secrgtarles. lt. c.an th-us be concluded that in arbitral tribunals where this
ol bglng pcretﬂfial role is the practice, administrative secretaries are really performing the function of
excessive Seln the same token, the roles being played by clerks to US justices, referendaires at the
arbitrato,zsﬁotlrt of Justice and Judicial assistants at the English Court of Appeal are to s
E“roppe(jVC their confines.

and 3 On the other hand, the practice at the Nigerian judicial fora appears, with all honesty, to be
ithin the permissible secret_arial job co.nfines. List of what and what secretaries do to assist the judicial
Jfficers they are attached to is fwlready given, Th.ese dyties, as far as they can be seen in practice, do not
appear to be in excess on the snd.e of the adm|.mstratnve secretaries. As it is in the judicial fora in Nigeria,
the same thing is also the practice in the arbitral tribunals within the country. This notwithstanding, a

note of caution should still be sounded so that secretaries in the arbitral tribunals in the country do not
and are not made to ever exceed their limit.

ay the least, over

ANY JUSTIFICATION FOR EXCESSIVE SECRETARIAL ROLES

In places where administrative secretaries attached to arbitral tribunals are allowed to play roles
in excess of their administrative work schedules, proponents may want to justify allowance of the
excessive role and raise the issues of the arbitrators’ increasing volume of work and the need for the
arbitral secretaries to act as apprentices in preparation for their qualification as future arbitrators. These
two reasons, with due respect to whom ever may hold to them, are too far from being compelling. They
can be debunked.

First, the issue of arbitrators work volume is not an excuse at all in this content. This is because

arbitrators, quite unlike the normal court judges, do have control over the number of tribunals upon
which they chose to sit. Who therefore should be blamed

if not the arbitrator for accepting an
appointment which he could have refused

if has no requisite time and attention to devote to it.
In accepting appointment, an arbitrator necessarily accepts a duty not to delegate that
mandate®®, Although the IBA’s rule ‘Rules of Ethics for international Arbitrator’ makes no express
reference to such a duty, it is implicit throughout. Notably, Articles 2-3 require a prospective arbitrator
to accept an appointment only if:
he is able to give to the arbitration the time and attention which the
parties are reasonably entitled to expect.®’

On the issue of arbitral secretaries being allowed to play excessive roles on account of grooming
them to become experienced future arbitrators, the present writer associates himself with Constantine
part aside’s idea already analyzed somewhere above, that arbitral process is unlike other trades and
professions where apprentices learn the job by doing. An administrative secretary in an arbitral tribunal
will be said to have become actively involved in the making of the award if he should be permitted to
play the traditional roles of an apprentice who learns by doing.

Another reason to support part aside’s idea above is the issue of parties agreement as the
foundation of all arbitral processes. By this, what is intended is that parties agreements in all
arbitrations occupy a primacy of place in the determination of the validity or otherwise of majority of
steps taken in arbitral procésses. To this extent therefore, allowing an arbitral secretary, who is not
envisaged at all by the parties, to take part in the making of an award is tantamount to appointing an
arbitrator without the knowfedge of the parties who, under normal circumstances, should be the
appointers.

CONSEQUENCES OF SECRETARIES’ EXCESSIVE ROLE

By agreement of the parties, arbitrator’s unauthorized power to delegate duties excessively to
their secretaries can be revoked under the provision of the Arbitration and Conciliation Act, cap. A 18,
LFN, 2004°¢ or by court. Where the revocation is to be effected by the court, this by either of the parties.

% Eric Schwartz has referred to *a broad intemational consensus that the arbitrator’s mmlld;m.: is a personul_ one anq is not to be dc}cgmcd loAan_mhcr
person 'g “th . riehts and duties of ICC Arbitrators™ in 1995 ICC international court of arbitration Bulletin, special supplement. The status of the
erson. See “the rig
-_’\_Fl;“:llﬁf!g \86 rules “Rules of Ethics for International Arbitrators’ prepared by committee. D of the IBA's section on Business Law (and published in
< A S ¢
!987 xii YB com. Arb).
*5.30(2)
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Where such excessive power is to be revoked by the court, it is on the basis of same being a misconduct
on the side of the particular arbitrator who willingly allows such secretarial excess. This now brings to
fore the issue of the meaning of misconduct?

Throughout the provisions of ACA, no attempt is made on defining what misconduct is.
However, a useful hint is given at common law. This can be found in the Supreme Court’s decision in the
case of TAYLOR WOODROW (NIG) LTD VS. S.E. GMBH.*?

The hint in the case above seems to be similar, in all respect, to one of the ten examples of
misconduct given in the Halsbury’s laws of England®. The particular example is as it relates to where
there is evidence of over reliance on secretary’s use by an arbitrator. Where this can be established, any
of the parties is free under S. 30 (2) of ACA to apply to court for revocation and removal.

Where, however, the secretary’s excessive role is completely played unchecked and eventually,
award, based on that, is made and given, the award may still be bedeviled by another consequence of
setting it aside.®’

Still on the consequences of allowing secretarial roles in arbitral tribunals, it is important to
state here that existence of such fact can lead to successful challenge of the delegating arbitrator’s

jurisdiction.

CONCLUSION .
In view of all that has so far been said, the writer shall not hesitate to support continuous use of

administrative secretaries in arbitral tribunals. This is because of a number of useful services (earlier
mentioned) they offer from time to time to arbitrators.

Nevertheless, caution should always be exercised in allowing them play roles which,
unconsciously, would make them take part in the making of awards. To this extent, they may be used to
conduct legal research on cases which go either in support or against particular issues. Their secretarial
duty should be understood to be restricted to checking these cases up.

;" 1993, 2, NWCR (Pt. 286) p. 127
s zce itin paragraph 622 of vol. 2 4" ed.
see S5 29 (1) & (2) 48 (a) and 30 (1) of ACA, Ca
: .Cap. AISLFN 2 S 3
W eay 004. See also the case of KSUDP vs FAN 2 Construction Comp. Ltd. (1990) NWCR. pt
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