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cmployment are usually specific on the type of notice to be
'before an employer can terminate the employmgnt or befo |
‘employee resigns and it is to the effect that a notice must be
“or salary must be paid in lieu of notice.The main object.we |
' paper was to analyse the right of an employee to resign W th a
view to determining whether the right to pay salary in lieu of
notice can be rejected by the employer on the basi; that the salary
i lieu of notice must be paid simultaneously with the letter of
resignation. Arguments abound on whether the payment of sala}:y
‘in lieu of notice must be done simultancgu?y with the
itermination, The Supreme Court in the case of (,hukwungaflr v
Shell put this argument to restwhen it hgld that payment of Szfi ?}:Z
in lieu of notice must be done at the time ol termination ©
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employment. This  paper  adopts  a  doctrinal  research
mcllmdologydnd both case law and statutory provisions were ‘f
referenced in arguing that payment in licu of salary nceds not be
done simultancous with termination once it is not expressly stated ¥
in the contractof unplnylnurl [t has been found that the @
employee’s right to resign is an absolute right and the employer f
has no discretion on whether or not to accept the resignation. If 3
this is the case, then the Supreme Court need to reconsider its 2
position in Chukwumah v. Shell, otherwise great injustice will %

hcd#vil the employee’s right to resign.
1.0 INTRODUCTION

The| right of an employee to resign from his employment is an 7
abs¢lute right which is exercisable anytime. This right has been &
uphgld by the court and it has been held that an employee has an 2
absglute right to resign from his employment and the employer 2
doek not have discretion on whether to accept or reject the!
resignation.’'? Before a resignation can be valid, however, the.
employee must have given notice of resignation in accordance:
wxlh the stipulated length of notice in his contract of service ot

pay salary in licu of notice.

1 hc issue of the time when the payment of salary in lieu of notice @
is due for payment has, however, created a lot of controversies
considering the fact that it is the terms of contract of employment#
that usually determine the time when salary in lieu of notice must;

be made.

The Supreme Court has, however, put this issue to rest in the case)
of Dr. Ben Chukwumah v. Shell Petroleum Developmen
('émpany of Nigeria Limited’®where the court held that payment
of|salary in lieu-of notice must be made at the time of termination

bl

~

‘”ftbekhe v. Alpha Mercham Bank Pl &Ors (2017) ALL FWLR (P1 914) 971, 1003, 1
(1993) 4 NWLR (P1. 289) 512. 536 para H. "
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sly with the terminati!‘,on of
L

of a contract of service 1.esimultaneou

ployee to resigl his

| notice. It particularly
4 examines the decision of the Supreme Court in Chukwumah v

& Shell Petroleum (supra)to determine whet
~can rightly hold that payment of salary in lieu of notice must be
-made at the time of termination of a contract of service even when
-same is not expressly stated in the contract of service. \

her the Supreme Court

This paper concludes that the Supreme Court was wrong to have

decided the way it did and that payment of salary in lieu of notice
can be made anytime.

ONTRACT OF EMPLOYMENT

efore defining what acontract of employment is, it is important
 understand the term‘contract’ and ‘employment’. There Is no

veen
[y In
RIEN
0 or

lo a
rticular thing. For a contract to be binding, between the parties,

. This

4
& Best (Nigeria) Lid v Blackwood Hodge Nig (Lid) & 20rs. (2011) SNW,LR (Pt. 123?)
£ 127, per Adekeye, ISC. See also Amana suits Hotels Lid v People‘ s Democratic
Larty (2007) 6 NWLR (Pt. 1031) 456, 476; SocciteGenerale Bank (Nig) Lid v.5afa
Steel & Chemical Manufacturing Ltd (1998) 5 NWLR (P1.548? l§8 cited in Ol§para
B Contract Law 4 New Approach (Fourth Dimension Publishing Co Ltd, Epugu
013) P 1. .

'_il)ame International Lid v. NDIC (2011) LPEL.R-781 SC'.
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has equally been defined as f ¥
ployer and an emﬁ)loyee that the |
ervices on the job.”"’ 4

t defines a contract of employment as an

ther oral or written, express or implied, whereb
grees to employ another as a worker and that other.
grees to serve the employer as a worker.*"” Tt therefore
at a contract of employment can be entered into orally
requirement of writing. Whether it is stated in the
ot, the employer and the employee owe each other a-
utual confidence and trust and to make only lawful and
nable demands on each other.”® An employee is under an
vation to carry out all the assigned duties by the employer.
employer, on the other hand, is under an obligation to protect
nployee from harm or injury, and make reasonable
mpensation for any loss or damage resulting from any job
ed accident.”!

f
|
ep

316

S ;Gamer, Black's Law Dictionary (8"‘Ed_n,- St. Paul Minn: West Pub. Co, 2004)
66.| ;-
37 . ,

hat is an employment https://www.thebalancecareers.com/what-is-employment-:‘; A

]13!8? 14 accessed on 27 February. 2019. .

;Contract of employment’  www.businessdictionary.com/definition/contract-of-
y’ment.html accessed on 27 February, 2019. :
getion 91 Labour Act, Cap. L/ Laws of the Federation of Nigeria 2004.

pontracl of Employment’ www.businessdictionary.com/definition/contract-of-
yment.html accessed on 27 February, 2019.
d.

i
320
empl
32) il)b
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|

|
e case of Shena Security Co Ltd v Afrapak (Nig)z’fz, a
it of employment was definedas any agreement, whether
r written, express or implied, whereby one person agrei;s to
oy another as a worker and that other person agrees to serve

mployer as a worker.
\

ntract of employment was also given a judicial definition in
ase of Ogundipe v Telecomm. Ltd? as an agreement or
act between an employer and employee in which the terms
-onditions of employment of the employee are provided.

'EGORIES OF CONTRACT OF EMPLOYMENT
tract of employment falls under three categories and they are:

« employment under a master/servant relationship;

¢ employment under which a servant holds ofﬁic"e at
pleasure; and |

o employment governed by statute.

. above mentioned categories of a contract of employgnent
e given judicial recognition in the case of Ogundipe v
ecomm. Ltd > where it was held that:

_There are roughly three categories of a co jtract
employment. They are:

(a) Those regarded as purely master and servant;
(b) Those where a servant holds office at the
pleasure of the employer and, ‘

(c) Those where the employment is regulated or
governed by statute, otherwise known as
having statutory flavour: Olaniyan v University
of Lagos (1985) 2 NWLR (P1.9) 599.

(2008) 18 NWLR (Pt 1118) 77.84.

(2016) ALL FWLR (Pt 817) 613, 630.

*(2016) ALL FWLR (PL. 817 613 @ 634 paras G.
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n ¢mployment under a master/servant relationship, a master has,
thd power to hire and fire his employees and he may refuse to
le his reasons for terminating his employee’s appointment
rdvided he complies with the terms of the employee’s:

bagement and he could only be compensated in damages even:
¢ employer fails to comply with the terms. ;

der employment under which a servant holds office at
lasure, an employeeholds an office at the pleasure of his:
employer. The employment of this kind of employee is at thes
discretion of the employer as it can be terminated any time. An§
example is a Minister appointed by the President. The minister§
holds office at the pleasure of the President. It has been argued
that a major disadvantage of this kind of employment is that the 8
loyalty of the employee lies with the employer not with the &
general wellbeing of the masses or the business as the employee &
will dance to the tunes of the employer so as not to get fired. E

An employment governed by statute, otherwise known as
employment with statutory flavour, occurs when the appointments
and termination is protected by statute or laid down regulationg:
made to govern the procedure for employment of an employee. 4
The employee under this employment is_usually employed by a f'
erhployer who is a creation of the statute. > The effect of this class

' employment is that the statute creating the employer protects

0
thr term of the employment of its employees by making statutory

kpenyong E, and Igwe U, "An appraisal of types of employment and the means ol
their effective termination under the Nigerian law’ (2019
www. mondag.com/N igeria/x/622226/employce+rights+labour+relation s/An+Apprai
+( 1“'*'Types+Of+Emponmem+And+The+Mcans+0f+Thicr+Effcctive+Tcrminatiome
?\q- lr;'j‘he*-Nigerian*-Law accessed on 27 February, 2019. :
’ 1d.

““lzuchukwu A.M. “Termination of Contracts of Employment and the Applicabilityd
InternationalLabourOrganisation Standards on Unfair Dismissal In Nigeria” (LEA
Disertation, NnamdiAzikwe University Akwa, 2014) P.54. '
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scriptions which must be followed before any employee of that

ndertaken can be removed from his cmploymcnt.m

n the meaning and nature of employment with statutory flayour,
he court in the case of Imaseun v. University of Benin (2011)
LL FWLR (Pt. 572) 1791@ 1810 held as follows:

When an office or employment has a stat@tory
flavor in the sense that its conditions of service are
provided for by the statute or regulations made
thereunder, any person in that office or
employment enjoys a special statutes (sic) over and
above the ordinary master and servant relationship.
In the matter of discipline of such employee, the
procedure laid down by such statute must be fully
complied with. If not, any decision affecting the
right or reputation or tenure of office of that
employee will be declared null and void...”

i It is not enough that an employee claims his employment is
. coated with statutory flavor. And before an employe¢ can

challenge the validity of the termination of his employment such
employee must show that the employment:330
] i. has statutory reinforcement or at any rafe, be
“ regarded as mandatory;
il. be within the meaning of the relevant statute and
directly applicable to the employee or persons of
his cadre; and

i1i. has been breached in the course of determinihg the
employment

" bid.

3Ekpenyong E, and Igwe U. "An appraisal of types of employment and the means of

their effective termination under the Nigerian law™ | (2017)

www.mondaq.com/l\ligeria/,\/h2222h;cmp]oyee+rights+labour+relalions/An+ Appraisal

+0f+Types+Of+Employment And: ['he+ Means+Of+ Thier+F ffective+ Termination+U

nder+The+Nigerian+Lawaccessed 27 February, 2019
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The inference one can draw from the above discussion on cong

with statutory flavour is that for an employment to be regulé
by statute or a regulation, it must be made pursuant to a poy

granted by a statute or a regulation made pursuant to g POWe

- It is also important to note that if the
| employment is regulated by a regulation made pursuant to g
- power derived from a statute, the said regulation will have te

same force of law as the enabling statute under which it W

made, provided it does not conflict with the provisions of the
enabling statute. >’ :

’3

4.0 DETERMINATION OF A CONTRACT OF EMPLOYMENT

A contract of employment can be terminate in three ways: :

a. By operation of law, _
b. By intention of parties, and
¢. By unilateral act of one of the parties.**

* Termination by operation of law

rdinarily, an employment is determined either by effluxion o
me if it is for a fixed period®*® or by notice if it is not for a fixed:
time.*? However, there are circumstances where a contract o
employment will come to an end because the law regards such:
contract as determined.’*This is termination by operation of law#
This can arise in the case of death of one of the parties to a;
contract of employment, frustration or serious and prolongeds

~—

i
|
i

33'Oisadebay v A.-G., Bendel State (1991) NWLR (pt 169) 525. Citc_ac.l in lzuchukwufvffm_.El
‘Telrmination Of Contracts of Employment and thg Ap'pllc'al?lhty of InFemat;gn
LabourOrganisationStandards on Unfair Dismissal in Nigeria® (LLM Dlsser’tat;! |
NnamdiAzikwe University Akwa, 2014) P.54.
332 A, Emiola, Nigerian Labour Law, Op cit. p. 128.
393 1

Ibid. -
334 ; i

Labour Act. S. 9(7) (. | ‘

3% Ibid, S. 9(7) 6. See also Mazin Engineering Lid v Tower Aluminum (Nig.) Ltd(199
5 NWLR (pt. 295)526.
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w4

Uillness.**Therefore, any action which has accrued to either party
. 337 |
b before the death remains enforceable. \1

“A contract of employment can also be deemed tcrminatcd\l by
¥ operation of law as a result of frustration. This occurs when the
f ‘erformance of contractual obligation is rendered impossible.
(Frustration of contract occurs when an agreement lawfully
Sentered into by parties is prematurely determined due to san
tervening change or a fundamental change during its operati}m.
his is regarded by law as striking at the root of the agreement
d as entirely beyond what was contemplated by the parties
when they entered into the agreement.>>® Supervening events that
may frustrate a contract of employment includes: war, destruction
:f subject matter, serious illness etc.**’

¢ Termination by Intention of the Parties

§ This termination usually arises from the terms of the parties’
agreement or from the conduct of the parties.>*® Where it isi‘;a
contract for a fixed period, it is determined by expiration of the
period and no formal notice is required to terminate it.’’
Employment for life lasts until the retiring age, subject to good
L performance and behaviour. If it is protected by statute, it can He
I terminated for good cause. Where it cannot be deduced, howeve:
it is an employment for life, the presumption is that th
| ,’c'ontract can be determined by reasonable notice. At common la

b the length of notice required, in a particular circumstance, is tha
set out in the contract. But it has been held that the question o

. Southern Foundries Lid v Shirlaw (1940) AC 701at p. 721. |
L ;i: Section 9(8) Labour Act Cap L1, LFN 2004. |
. Mazin Engineering Lid v Tower Aluminum (Nig.) Ltd(Supra) P. 534; Warner &
Warner International Associates v Federal Housing Authorin(1993) 6 NWLR
L, (Pt.298) 148, i
* “lzuchukwu A.M. “Termination of Contracts of Employment and the Applicability of
ln.temational LabourOrganisationStandards on Unfair Dismissal in Nigeria’ (LLM
;ssertation, NnamdiAzikwe University Akwa, 2014) P.80. -
JENOriem Bank (Nig) Plc v Bilante International(1997) 8NWLR (pt. 518} 37,
- Labour Act, S. 9(7). Adegbitev Unilag [1970] NC.L.R. 346.
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 'h of' ‘hbt'&e would arise only after the termination of
| ad been established.” Where the contract g

employment makes no provision as to notice, the length of noticd
required will be that implied by custom or considered reasonablé
notice depending on the facts and circumstances of individudi§

cas 343 These facts and circumstances can be deduch ”‘
making recourse 10 the position of the employee, the duration i
service put in by the employee and the salary of the employee. 8

al Act of One of the Parties =

|
» Termination by Unilater

| ’
This termination can be at the instance of the employer or
he instance of the employee otherwiss

-employee. Notice at t
referred to as ‘resignation’ can also terminate employmen

Dismissal, on the other hand, 18 termination at the instance of t
employer. Dismissal at common law refers to all cases where i
employee is relieved of his duties by 2 positive, unilateral act of
his| employer.344Summary dismissal applies to cases where an
employee is relieved of his employment as a result of breach of
term of the contract. The authority of the employer 10 summaril
dismiss his employee was first recognized in the case of Spain’
Ar‘ﬂzott.mEmiola346 also noted that the employer has a right
dismiss his employee summarily, stating that ‘the right to dismiss
a delinquent worker s believed to be implied in a contract of
employment, but it is also possible to view it as a power to
rescind a contract upon a serious breach of contract committed by

the employee.’

:;Afric_an Continental Bank Ltd v Ewarami (1978) ALL NLR 114,
Daniel v. Shell-BP Petroleum Development (Nig) Ltd (1962) ALLNLR, 19.

*“Chianu, E, Employment Law (BemicovPublishers Nigeria Ltd, Akure, 2004)p 2498
Cited inlzuchukwu A.M, ‘Termination of Contracts of Employment and (el
APphf:a,blhty of }nlcrnaFional LabourOrganisation Standards on Unfair Dismissal ':'.-
Is\ls‘;gena (LLM Dissertation, NnamdiAzikwe University Akwa. 2014) p.81 g
?ﬂ (1.817) )7_] ER 638 cited by E Chianu, Employment Law. Ihid. o
. Chianu E. Emplovment Law (BemicovPublishers Nigeria I.1d. Akure, 2004) p.164
114 F
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¢ right 1o summanly  diemset an emplavee 1< however

pre jupble whether the comtract s for & fived perind e for an
: ue”

specifind 1erm

GHT OF ANEMPLOYEF TO RFSIGN

n emplovee hae p tight 10 retign hie employment anytime  Thig
n he done By giving notace 1o recign o pay salary i hewy of
tice 1f the emplovee elects 1o give notce, the notice must he
woific and unequivocal and time hegins to run when the nofice
served on the employer 'On the nght of an employee o
wigh, the coun in the case of Soiomon Abethe v Aipha
jerchant Bank Plc & Or™" held that )

every employvee has the nght to resign from his
employment/appointment whenever he desires and the
resignation takes cffect as indicated 1in the notice of
resignation or as may be stipulated in the terms and
conditions of the employment In law, the resignation
would take cffect cven when the empioyer did not
expressly accept 1t since there 13 no need for the employer
to reply to the letter of resignation before it becomes
effective. See Benson v Omitin (1960) SCNJ (Sic) 177,
(1950-60) NSC 92, (1960) § FSC 69
Being an excrcise of a nght under the terms and
conditions of the contract of employment between him
and the 1% respondent, the issuance of the letter of
resignation by the appellant w0 the j" rcspondcm
automatically ended the employmentappointment from

"Maga v Svacce (19887 400 NLR cal 131 Covpurvtive and [ ummurce Bana § g
L Lid v Nwankwo( 1993085 W LR (PSS M. comd mizeatunwy A M Termnandn of
Comtracts of Empiosment  and B Appicatiiy ol Inlernaigonal
mlwlﬁﬁbau.m Jar oov Lafey Daosasse o Dageea LM Dhgasrvglion
Nonamth Ak we Uliivors o Ahwa i) p ¥?

: Morae Sundow Faty .- 0 Stu 119D N SN Y tmd ow B A
fgorian Latrnn Law (8" 0 MBI LOF L J008) p o 44

QU ALL FWLR (970w 1003
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the stated date of 20December, 1993. See Faponle Vi

University of Ilorin Teaching Hospitals Mgt. Board (199 )
4 NWLR (Pt. 183), Benson v Onitiri (Supra). b
Flowing from the above, it is clear that an employee has a rlght t
res:gn his appomtment and when an employee exercises his rxgh
to resign, the issue is: is it legally essential for the employer tof

accept his resignation before it becomes effective? ';"_‘

5%

‘There are a lot of judicial authorities on this issue and most of!
ithem unanimously agree that a formal acceptance of a notice of 4
%esxgnatlon is not necessary. Thus, once a notice of remgnatmn
has been tendered and received, the resignation becomes
effectlvc In Dr. MurtadaBusair Ahmad v. Kwara State Umversztye
& 3 Ors,* descrlbmg the word ‘resignation’, the right of
employee to resign and when letter of resignation becomc
cffectlve 0. O. Oyewumi J. held unequivocally that:

Now, the word resignation is commonly described as
situation where an employee no longer wishes or desire
to continue in the services of his/her employee (si
employer) for any reason or no reason at all. It is settle
principle of law that every employee has the right
resign from his employment whenever he so desires. See!
the cases of University of Calabar Teaching Hospital an
Anor v. Bassey [2008] LPELR-8553 (CA), Liman

Access Bank [2014] 45 NLLR (146) 626 NIC, page 65
| para E. It is conveyed by this latin maxim: Resignation

est juris propiispontanea refutation.

The law is long settled and without any equivocation that 48
resignation is effective in law iImmediately the same s

® (Unreported) Suit No, NICN/IL/12/2017 delivered on 9* May, 2019, per 0.0
Qyewumi J. at page 9 4

B
Fi
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becomes effective. It is ordinarily effective on the date the
letter of resignation is received by the employer. '

1 The West African  Examination  Council v Fel zwc
“Jvarue Oshionebo™ 'the court held that:

‘
I here pause to discuss the law relating to notice of

resignation. The law is that a notice of resignation
is effective not from the date of the letter, not from

the date of any purported acceptance, but from th
date on which the letter was received by th

employer or his agent.Tendering of a letter «
resignation carries with it the right to leave the
services automatically without any benefit subject
to his paying any of his indebtedness to his
employer. '

he principle that an employee has a right to resign and once 2
otice of resignation is tendered, it becomes effective was further

;nunciated by Ademola CJ in the case of T.0.S Benson v Samuel
0nitiri3 2.when he stated that: |

there is (an) absolute power (i. right) to resign and (there
is) no discretion (in the other party) to refuse to accept
(the) notice of resignation...l am of the view that a notige
of resignation to either (2 board or a minister) is good, nor
do I think that it is necessary for the board or anybody else
to reply that the resignation is accepted. |

his decision in Benson v Onitiri was re-affirmed in Professor
'M Yesufu v. Governor of Edo State &Ors>>> and the court held
hat resignation needs not be formally accepted by the employgr

efore it can take effect.

l

® 1 (2006) 12 NWLR (Pt. 994) 258 @ 272 para A-B. See also Dr. MurtadaBuscit
; %"’,45}’1mad v. Kwara State University & 3 Ors (Supra). |

$(2001) 26 WRN 121, 133.
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N It is important to note that the rationale behind the p.rinc’iple that a‘
notice of resignation once tendered become§ gffcctnve is that the
court would not be willing to force an unvylllm*g employee on 4
willing employer and vice versa. Thus, in Thf54 West African’
| Examination Council v Felix IwarueOshionebo

that:

, it was held?

The law regulating the relationship bct\f«ccn an gmployer
and an employee is very well settled.First and foremost,?
no court, generally, can force an employer to retain the?
services of an employee. See UBN Plc v. Ogbor (1995) 2
NWLR (Pt. 380) 647. Where there is a written contract r‘,f '
employment between a master and a servant, th; COUT’L‘B_
' under a duty to determine the rights of the parties under
; the contract. ' j
6.0 PAYMENT OF SALARY IN LIEU OF NOTICE ;

A contract for employment is usually determined by giving}
notice. However, a person may waive his right to notice by paying$
salary in lieu of notice. This has been given statutory recognitiong

J!' by the Labour Act***which provides that either party to a contract:
| of employment may waive his right to notice on any occasion ory
- accept a payment in lieu of notice. Thus, in the case of Dudusola
) Nigeria Gas Coy, Ltd**the Supreme court held that where §
parties to a contract mutually agree that the condition for |
- termination is the giving of notice or payment of salary in lieu of §
- notice, the only valid way to discharge a party from his E
obligations under the notice stipulated is the payment of thed
- equivalent salary for the period of the notice.

Flowing from the above, therefore, where a party decides to;
terminate a contract of employment and elects to pay salary ing

¥/
L ]

” (2006) 12 NWLR (Pt. 994) 258 @ 272 para B-C.

h Section 11(6) Cap L/, Laws of the Federuation of Nigeria 2004.

“(2014) ALL FWLR (Pt. 713) 1902 S.C 1912 para G-H. b
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: . in the areas of information exchange, training and the sharing of cxpertis
& <www.egmontgroup.org/ 5 October 2016.

empower the Commissions, to freeze and seize proceeds of
ruption and instrumentalities of corruption.”* Also, there are
provisions for forfeiture of proceeds of corruption.

rnational Cooperation Efforts

f measure is relevant to the other measures above particularly
With respect to transnational corruption. Nigeria is regulated by
E Mutual Legal Assistance Act®®® and Mutual Legal Assistance
ﬂuidelines issued by the Central Authority Unit of the Attoq‘ney
General’s Office. Also, the A-G has entered into a Memorandum
Understandin% with other States to facilitate the returr of
covered assets. 67As a member of Egmont Group of Financial
telligence Units (FIUs) and Interpol, and the use of MLA jand
utual assistance, Nigerian FIU cooperates with other State in
acing, identification, seizing or freezing and repatriation of ilficit
assets.®8Also, through extradition arrangement, an absconding
rrupt person can be repatriated to the requesting state.

i

spite of the identified existing efforts in Nigeria, the anti-
rruption fight is largely ineffective. Nigeria is still rated as one
of the most corrupt with high level of poverty and corruption
emains unabated.A 2017 report of National Bureau of Statistics
(NBS) in collaboration with the United Nations Office on Drugs
d Crime (UNODC) on Corruption in Nigeria from June 2015 to

% Section 6(d) of EFCC Act.

&

ff{jm Mutual Legal Assistance in Criminal Matters within the Commonwealth
'~ (Enactment and Enforcement) Act, 1998 Cap M24 LFN 2004 (MLA Act).
*"Nigeria signed an MoU with the UK on 16 August 2016.
. %*The birth of the Egmont Group of FIUs was in recognition of the impojtance
= of international cooperation in the fight against money laundering and
i financing of terrorism. This motivated a meeting of a group of Financial
~ Intelligence Units (F1Us) at the Egmont Arenberg Palace in Brussels, Bejgium,
i where a decision to establish an informal network of FIUs for the stimylation
© of international co-operation was reached. Egmont Group FIlU's meet regularly

i 10 find ways to promote the development of FIUs and to couperate. espgcially
e, SEE
»

i
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.The'effect of the above therefore, is that where payment in lieu ot
sa!ary is accepted, it will operate to determine the relatlonshlp

between the employer and employee.

70 DR. BEN 0. CHUKWUMAH V. SHELL PETROLEUM
DEVELOPMENT COMPANY OF NIGERIA‘
MITED:***THE FACTS AND FINDINGS ]

In.October 1975, the Appellant, a medical practitioner was 1
offered employment by the respondent. The appointment was

conhfirmed subsequently and the appellant became a member of
the respondent’s Contributory Pension Fund. He was also entitled;
to bther benefits enjoyed by the employees of the respondent. The
redpondent also provided the appellant and his family with a
hotise and the appellant resided in the premises during h]S

employment with the respondent.

By a letter dated 18" August, 1981 the appellant’s employmen_tz
was terminated with effect from the date of the letter and he was|
also given a month’s notice to vacate the premises belonging to
the respondent.In the letter with which the appellant was offered
employment it was stated in paragraph 11 thereof that both thé
respondent and the appellant have the right to terminate thé‘
employment anytime provided that a notice of not less than one
month is given or payment of one month’s salary in lieu of notice,
And on confirmation of appointment, the period of notice shall bﬁ"
two months or payment of two months’ salary in lieu of notice
while on completion of five years of service, the length of notlé
shall be 3 months or payment of 3 months’ salary in lieu o

notice.

In| the letter by which the appellant’s employment wa
terminated,it was stated that the appellant shall be paid ;_
manths basic salary in lieu of notice, his entitlement in Shé
Pelroleum Development Company of Nigeria Limited Non

3""@'(1‘993) 4 NWIR (P 2K9) 512,
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f ontributory Pension Fund and Pro-rated end-of-year- bonus. The
| salary in lieu of notice was however not made to the appellant
until 3 months after the termination of his employment. The
appellant, being aggrieved by the termination of his employmient
and ejection from the respondent’s premises, sued the respondent
at the High Court in Warri, seekingthe following:

. A declaration that the defendants’ letter dated 18"
August 1981 addressed by the defendants’ branch at
Warri to the plaintiff at Warri by which the defendants
purported to terminate the employment of the plaintiff
with the defendant company is actuated by malice and
bad faith, is grossly unreasonable and capricious and is
ineffective to terminate the plaintiff’s said
employment.

2. The plaintiff claims in the alternative from the
defendants the sum of N385,529.00 (Three Hundred
and Eighty Five Thousand, Five Hundred and Twenty
Nine Naira) only being compensation for the Eloss
caused to the plaintiff by the defendants by reason of
their so acting maliciously, capriciously, gragssly
unreasonably and in bad faith to the detriment of the
plaintiff.

3. The plaintiff also claims the sum of N100,000.00 (One
Hundred Thousand Naira) only being damages' for
trespass against the defendants when they invaded the
plaintiff’s residence at the time it was occupied and in
possession of the plaintiff.

4. ‘An injunction restraining the defendants, their servants

and/or agents from disturbing the possession of the
plaintiff of the said premises.

e trial court dismissed the action but held that the appellant was
titled to 2months salary in lieu of notice as well as the other
es stated in his termination letter. The Appellant’s appeal to the
urt of Appeal was also dismissed and the judgment of the trial

12
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Fimed. Being agrieved, the sppellant appesld
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reme Court were:
sether the exercise of the right to terminate a con trac
pioyment can be questioned on the ground that sucl
x ght was exercised out of malice, bad faith or impropé
B motive. '<
Whether a contract of employment which is determinabl

by notice or payment of salary in lieu of notice is lawfully
ither the appropriate notice is giver

f salary in lieu of notice at time of

i-dctennined where ne

' nor actual payment O

etermination.

HOR
u of notice must be done

n of the contract of

pressly stated in the

~ Whether payment of salary in lie
;_simultaneously with the terminatio
‘employment when same is not ex
ontract between the parties

P e
determining i
ile quoting the learne

ssue one, the Supreme Court, per Ogundare (J
d trial judge stated that:

the termination of appointm

Chat being so the matter of
on contractual relationshi

ertainly resolves itself up
aw as the plaintiff’s employment was governed by

contract into which he entered at the time of
appointment. The plaintiff himself said it all when he
'~ confronted with  the relevant - documents.
 circumstances in which the employment was terminat
the injured feelings of the plaintiff or the inconveni

he may have suffered cannot be taken into consideratiol
so long as the termination is in accordance with the term
359

“ . ofthe contract.”
- It was held further that:

at 534 para H.

35""C.hukwr,mmh v. Shell Peiroleum (supra)
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....... Both in his pleadings and evidence the plaiptiff
concentrated so much on his allegations of bad faith,
hatred, malice etc; but all these are of no consequence in
determining whether or not his contract of employment
was lawfully terminated by the defendant, considering that
no reason was given for the termination.**’

In determining issue two, the Supreme Court, per Ogundare JSC,
‘held that:

...In my respectful view, where a contract of service gives
a party a right of termination of the contract by either
- giving a particular length of notice or payment of salary in
lieu of the length of notice and the latter course is chosen,
the party seeking to put an end to the contract must pay to
the other party the salary in lieu of notice at the time of
termination of the contract. It is not enough that in| the
letter of termination he offers to pay salary in liew of
notice. Thus in the case on hand, the defendant haying
terminated plaintiff’s employment without giving him\ the
required notice, must pay at the termination, salary injlien
of notice. Payment made three months after | the
termination cannot be in fulfillment of defend nt’s
obligation under clause 11... = _
450 A CRITIQUE OF THE SUPREME COURT’S DECISION IN

i

4 CHUKWUMA V. SHELL PETROLEUM

In the instant case, the appellant sought for a declaration that the
& termination of his employment by the respondent was actuated by
4 malice and bad faith, and therefore the termination was
& ineffective. The Supreme Court held that the allegations of bad
& faith, hatred and malice etc are of no consequence in determining
4 whether or not his contract of employment was lawfully
i terminated by the respondent even when no reason was given for

- the determination. There is a general presumption that parties

i

’°T A1335 para A
. A1 536-537 para H-A.
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tract of employment regardless of f
0 arty needs not give any reason
nation. However, the termination must be lawful.ln 4
determination of a contract of employment to be

- conditions must be present, viz: the termination must
or all the conditions stipulated or implied in the |
tual mement; the party seeking to terminate the contract 1
ust have given proper notice; and the agreed method for
mination must be followed.>® Once all these conditions are z

»«éa a party can terminate the contract of employment without §
: ng the motive for the termination.
the case of a master-servant relationship, the employer or
ployee can terminate the contract without stating the reason fo

I

nination once the terms and conditions in the contrac

€ employment. The above has been given Judicial recognitio
case of Momoh v. CBN***where the court held that: '

will be foisted upon an unwilling employer, just a
no employercould be allowed to prevent a
employee from seeking employment elsewher
However, where there is a written contract o
employment,” statutory provisions and regulator
| ~conditions of employment or service, equit

i
O 1

]

fziola A. Nigerian Labour [aw (4"ed. AMFITOP, Edo 2008) p.137.
2007114 NWLR (pt 1055) 508.
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demands that the courts should hold the parties
' bound by the terms of the employment agreement.
Furthermore in the case of NEPA v Eboigbe’*the court held that:

A private limited company or any employer of
labour does not have any obligation to retain the
services of any unwanted employee and may
terminate the appointment of the employee without
any reason given. In other words, an employer‘ of
labour is not bound to be saddled with an
unwarranted staff and may terminate the serv1 es
of such an employee without any reason for the
termination. However, where an employer states a
reason for the termination, such reason must ‘be
plausible to justify such termination.

' From the above authorities, it is clear that once the iermination of
contract is in consonance with the terms of the contract, the
njured feelings of the employer/employee or the inconveniences
e may have suffered will not be put into consideration. The
ationale behind this principle is that a court cannot foist an
nwilling employee on a willing employer and vice-versa. This
as been upheld in the case of The West African Examination
ouncil v. Felix IwarueOshionebo(2006) 12 NWLR (Pt. 994) 258
274 paras B-C and it was stated that:

The law regulating the relationship between an
employer and an employee is very well settled.
First and foremost, no court, generally, can fprce
an employer to retain the services of an emplojee.
See UBN Plc v. Ogbor (1995) 2 NWLR (Pt. 380)
647. Where there is a written contract| of
‘;‘-‘ ~ employment between a master and a servant, the

§°%2009) 8 NWLR (pt. 1142) 152. See also Angel Spinning & Dyeing L1l v
L 4jah(2000)13 NWLR (pt. 685) 532,0be v Niger Sol Const. Co. Ltd (1972)2 1 1L.R
(pt. 11) 121,
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der a duty to determine the rights of the
arties under the contract. !
he ways by which a contract of employment can be §
ermined is by giving notice or payment of salary in lieu of 3
tiom The essence of a notice is to make the other party aware §
that the contract is about to come to an end. Usually a party
ekmg to terminate the contract is reqmrcd to give a certain 4
length of notice - it could be 2 months or 3 months’ notice
' depending on the terms of the contract. It is important to note that?
'a party may elect to pay salary in lieu of notice. This is given§
| statutory recognition under section 11(6) of the Labour
)} Act’®which provides that nothing shall prevent either party to a
| contract from waiving his right to notice on any occasion, or from?
| accepting a payment in lieu of notice. %
| It follows therefore that a party can elect to pay salary in lieu of
~ | notice. The crucial issue however is themode or manner of
payment of the salary in lieu of notice. Must the salary in lieu of,
| notice be paid at the time of termination of the employment i
| must it be paid simultaneously with the termination? Or can it be
- | paid after the termination of the contract of employment?

| The Supreme Court has held that salary in lieu of notice must be
| paid at the time of termination of the contract of employment. The
' court stated thus:*®®

..In my respectful view, where a contract of service gives_
a party a right of termination of the contract by eithefi
giving a particular length of notice or payment of salary in
lieu of the length of notice and the latter course is chosen,
the party seeking to put an end to the contract must pay to
the other party the salary in lieu of notice at the time of
termination of the contract. E
"The effect of the above decision, therefore, is that where a part
'elects to pay salary in lieu of notice, such salary must be pald a
the time of termination of the contract.

38Cap. L1 Laws of Federation of Nigeria 2004.
| 8Chukwumah v. Shell Petroleum (supra) at 536 para H.
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& Can the Supreme Court’s holding that payment of salary in lieu of
fotice must be made simultaneously with the termination of
employment when same is not expressly stated in the contract of

A Service binding the parties?

[ answering this question, the contract of service between |the
4 parties will be considered.

§ Clause 11 of the contract of service regulates the terminatior] of
' the employment of the appellant and the said clause states thus:
g You, or we, shall have the right at any time to terminate
your employment under this letter by giving to the other
not less than one month’s notice in writing, or by paying
one month’s salary in lieu of notice. On the confirmation
of your appointment, the period of the notice shall be two
months, or two months’ salary in lieu of notice and on
completion of five years of service, the period of notice
shall be three months, or three months’ salary in lieu of
notice.
From the foregoing, it can be deduced that either of the parties
can terminate the contract at anytime by giving notice or| pay
salary in lieu of notice. This provision is clear without| any
ambiguity. Where a document is clear and unambiguous, the ¢ourt
has been enjoined to employ the plain and ordinary meaning in
the course of its interpretation.The case of Nigerian FPorts
4 Authority v Ahmed® is instructive to this where the court held

1 that:

Firstly, where the words of a document are clear} and
unambiguous, the law compels the courts 10 accord them
their plain and ordinary meanings, see Dalek (Nig) Ltd, v.
OMPADEC (2007) ALL FWLR (Pt. 364) 204, (2007) 7
NWLR (Pt.1037) 402; Cotecna Int’l Ltd v. Churchgate
(Nig) Ltd (2010) 18 NWLR (Pt. 1225) 346...7 |

In applying the plain and ordinary meaning to the interpretation of
clause 11 of the contract of service. where a party intends to

£ 7(2017) ALL FWLR (Pt. 892) 1059 atl079 para €.
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'f service and has elected to pay salary in -
nmwa; the salary can be pald anytime not necessarily at the |
; f the termination. There is nothing in the clause which
tinulates the time when the payment in lieu of salary must be
H e. Therefore the payment of the salary in lieu of notice three  §
onths after the termination by the respondent cannot be in i
lation of the terms of the contract. At any rate, the other party -
" s éntitled to claim the amount of salary in lieu of notice as 1
: "‘r‘t! nages, if the party initiating the termination fails to fulfil his 1
"obl gation by failing to pay the salary in lieu of notice.This 1
~ pos ition is in tandem with the reasoning that even where no notlce‘
of & ermination is given by the employer before an employment is 4
"ter hinated, the employee is entitled salary in lieu of notice. =
- Thys, inGboboh v. British Airways Plc,’”it was held that: 1
V ...therefore, if the appellant was given two (2) months _;_'i__
notice or paid 2 months’ salary in lieu of notice, he would }
have had nothing as damages. But since the appellant was
not given the required notice, he is entitled to the 2 months
salary in lieu of notice as rightly determined by the Lower
Court.

The' failure to so pay either simultaneously with the letter of
. resignation or otherwise cannot, and should not, invalidate the
~ resignation. After ali, an unwilling employee cannot be foisted on
~ awilling employer and vice versa.

Furthermore the Labour Act’” is clear and applying the plain an
ordmary meaning, where a party elects to pay salary in lieu of
notlce such salary can be paid anytime.

"8 Dr. MurtadaBusair Ahmad v, Kwara State University & 3 Ors (Unreported) Suit No:
NICN/IL/12/2017 delivered on 9™ May, 2019, per O. 0. Oyewumi J. at pages12 and 14.

(2017) All FWLR (P1 908) 1913 at 1934 Paras B — C. See also Esogwa v. Zenith:
Bank Plc (Unreported) Suit No. NICN/LA/37/2013 delivered on 24™ September 2015;
Per \O Oyewumi). where, having found as a fact that the claimant never gave the.
~ requisite one month’s notice or one month’s salary in lieu of notice, the Court still held

that the Defendant (employer) is entitled to be paid one month salary in lieu of notice b;
the claimant (employee) in damages. 5

8 cht:on 11(6) Labour Act.L/ N 2004
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\_ hen tlﬂ1e Court of Appeal was faced with a not too dissimil

[ issue with the one at hand, the Court held that where a coﬁtraai
3 does not specify a particular mode by which salary in lieu Cf
e | pot:ce should be paid, once there is an indication that the s’ala(r)
9§ has been paid, it will be deemed that that part of the contract ha)g
been complied with. This was the position of the court in the case
tht?ateway Bank of Nig Plc v. Abosede’” where the court held
at:

The respondent’s salal"y in lieu of notice was paid into his
salary account according to DW1 vide pages 56 lines 18
and 19. I believe DW1 that the salary in lieu of notice was
paid into the salary account of the respondent. It is

noteworthy that neither the letter of appointment, Exhibit
A, or the Staff Manual (Exhibit D) specified a parti%ular
pattern, mode or manner by which the one month’s salary
in lieu of notice shall be paid. That part of the contract will
be deemed to have been executed if there is an indic‘]ation
by the employer that the amount had been paid. In this
case there is an indication that the appellant followed the
pattern of payment of his salaries and allowances. Thiss, in
my view is enough to meet the terms of the contract- nd 1
hold there was no breach of contract in terminating the
contract necessitating the award of damages. ‘
From the foregoing, it is clear that where the contract of
- employment is not express on the manner in which payment of
~ salary in lieu of notice must be made, where there is an indication
that the payment of salary was actually made, that part of the
contract will be deemed to have been executed. |
In Chulwuma v. Shell Petroleum under consideration, evidence
showed that the respondent paid the two months’ salary in lieu of
notice to the appellant three months after the termination of the
employment i.e on-the 25" November, 1981.°"The provigion of
clause |1 of the contract of service did not specify a particular

310 .2001) ALL FWLR (Pt. 79) 1316 at 1336 para F-Gi.
372 See page 537 para A of the judgment.
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r by which the two months’ salary in lieu
‘paid. The effect therefore is that the
aplied with clause 11 of the contract of service
nce that the respondent paid the two months’
1 of notice. 3
e Court per Ogundare, JSC in Chukwumah v. Shell ;
At 3 allowing the appeal in part, held that:
my respectful view, where a contract of service gives -
a party a right of termination of the contract by either:
giving a particular length of notice or payment of salary in |
1 lieu of the length of notice and the latter course is chosen,
the party seeking to put an end to the contract must pay to ]
the other party the salary in lieu of notice at the time of
“termmatlon of the contract. 1
- Justices of the Court, Bello CJN,Karibi-Whyte, JSC §
Wura JSC and Kawu, JSC concurred with Ogundare, JSC. .
{proprietary or otherwise of the decision of the Court needs t
‘econsidered in view of the fact that the contract of servic
',e veen the parties did not expressly provide for payment o
salary in lieu of notice at the time of termination of employment.
Th tll-::on’cract of service, particularly clause 11 thereof, provide

the termination of the employment by either parties subject t
éiving of notice or payment of salary in lieu of notice. Ther
is nowhere in the said clause 11 or the contract as a whole wher
i e mode or manner of the payment of the salary in lieu of notic
sfated How then did the Supreme Court arrive at the decisio
‘that payment in lieu of notice must be made at the time o
F tengination of the employment.The courts have been enjoined ¢

~ employ the plain and ordinary meaning when interpre
documents. This was the position in the case of Nigerian Port
Aut! ority v Ahmed’™. % The provision of clause 11 of the contrag
of service is very clear and unambiguous which should b
acca]%}rded its plain and ordinary meaning by the Supreme Court,

e 7 (1993) 4 NWLR (P1. 289) 512 @ @ 536 para H

|

2017) ALL FWLR (1. 892) 1059 @1079 para G.
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"\ing of the court that the payment of salary in lieu of

otice must be made at the time of termination of the employment

s completely altered the clause.

hportant to also note that the express mention of one thing is
the exclusion of all others. This is expressed in the Latin
expressiouniusest  exclusion  alterius’”It  follows,
herefore, that since it was not expressly mentioned in clause 11

inv other clause of the contract of service between the parties
payment in lieu of notice must be made at the time of
srmination of the employment, there is no basis for the Supreme
Court to hold that payment of salary in lieu of notice must be
made at the time of termination of employment. *-
Unfortunately, the Supreme Court did not give justiﬁcat%on or
eason for its holding that payment in lieu of notice must be made
at the time of termination of employment. It is not enough that a
court make specific findings - the court must state how it arrived
at the findings and the reasoning behind it. This has been upheld
in the case of Sa’idu v. State’™® where it was held that: 1

} Like in every trial, the court or tribunal charged with the
performance of judicial function is by law required not
only to review and evaluate the evidence adduced at trial
before deciding on any matter, but also to make specific
findings therefrom to enable an appeal court to which an
appeal lies, decide whether the finding was, on the
evidence before it, valid. HaliluMohamman v 1.G.P.
(1970) NNLR 98; Stephen v.State (1986) NWLR (Pt. 46)
978. This is also the only way the court will be seen to
have given open and even handed justice as against

arbitrariness. Otherwise, parties will be left to grope in

See Opia v. INEC (2014) ALL FWLR (Pt. 739) 1045 ‘@1072 paras F-G; | Prestige
' Assurance Ple &0rs v. Sura Products Limited (2016) ALLFWLR (Pt A N
Paras G-H; The Honourable Atorney-Gener al, Lagos State v The hon. gl iy
of the Federation (2014) ALLFWLR (pt 740) 1296 (@1348-1349 Paras H-B, Mahmud
AliyuShinkafi& Anor x. AbculazeezAbubakarYari (2010) ALLEWLR (pt 862){13%99 @
1439 paraa. 5 |
(2016) ALL FWLR (P1. 849) 899 @ 926 para E-G
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o how the court arrived at its decision. Thus ::
ow courts to decide without clearly stating the
reasons for their decision is to send an open invitation to
‘arbitrariness which may lead to judicial anarchy.
' Agbanelo v. U.B.A Ltd (2000) FWLR (Pt.13) 2197.
sl perusal of the judgment will reveal that there is
e the Supreme Court per Ogundare (JSC) gave the reason
Basis for deciding that a party seeking to put an end to a
act of service by paying salary in lieu of notice must do so at
ime of the termination of the employment,377moreso when the
ontract of service did not expressly state that payment in lieu of
salaty must be paid at the time of termination of the employment. =
o leffect therefore as rightly stated from the above cited case is
‘that | the Supreme Court is sending an open invitation to
- arbitrariness which may lead to judicial anarchy.
9.0 CONCLUSION
' This work has considered the employee’s right to resign and
‘determination of employment by payment of salary in lieu of =
- Focus was placed on the case of Chukwumah v Shell
Petroleum because of the holding of the Supreme Court that =
ayment of salary in lieu of notice must be made at the time of
1 ation of employment. The Supreme Court held that the
)'n;cni of salary to the appellant 3months after the termination -

=
=
B

gy
e

® his employment is a violation of clause 11 of the contract of -
service. The said clause 11 of the contract of service however did
not gxpressly provide for the time, mode and manner in which the
payment of salary in lieu of notice should be made. The Supreme
Cout did not give any justification as to how it arrived at that
sion despite the fact that the courts have been enjoined to give &
n for their decision.The effect therefore is that this decision
Supreme Court may cause injustice to parties as it has the

ncy of altering the terms of the contract between parties to %
hat is not stated therein. This. apparently, will prejudice -




tle his

loyment at any given time
the hope that when a similar case comes before the Supreme

rt, the position of the court in Chukwumah v Shellwﬂl

considered and reviewed.
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