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BASING THE C YUS ALLEGATION OF CRUELTY AGAINST 1
DEBASING THE CALUMNIOUS ATION OF CRUELTY STISLAN,
I PENAL LAWS: CASE LAW AND STATUTE AS N["U"“"SARY"'U()LS. Mic
by
Dr Olagunju-Ibrahim, Ridwan Olawale’

Abstract )
Crime perpetration is ubiquitous as hardly will any country boast of freedom Srom its

chackles and woes. Crime is a perceived wrongdoing l'l{ the soc:ciy,.dcpicting anact oy
omission by an individual which tends to conflict wttlz. any portion (;f an approveq
way of living in a community. Because of t.hc j:ar-reacllmg dal;gcr lum dh‘aza.rrl u.)’”‘C’I
crime poses to the development trends of Nigeria, a number of legal and institutionq;
frammvofks have evolved over the years and same have always bec.n res.ortcd to with
a view to putting an end to, or at least bringing down the rafe of th.xs crime scourge in
the country. But rather than solving the problem and h-eevnfg a sigh of relief, crime
continues here and there and in leaps and bounds. This raises (]lfcstlotls as to the
effectiveness of some punishments which the laws on grom.xd ({V igerian 'crm.tinal laws)
prescribe for certain offences. A most convenient alternative in this wise is to factor
some penal options of the Islamic law into the country’s aplplzcab'Ie laws. Th_e fact of
relatively low crime rate in the early classical IsIamlc' p?rwds and in some
contemporary Islamic law jurisdictions such as Saudi-Arabia is a _propelling factor
for this way-out. However, the unfounded allegation of cruelty in some Quarters
against some Islamic law provisions in this regard continues to constitute stumbling
block to the favourable consideration of this alternative. Thus, to allay the fear being
entertained around Islamic criminal law, the mindset in this paper is to discuss the
general features of Islamic criminal justice system and use the case law and statute to
clear the much touted allegation of cruelty against Islamic Penal laws. The benefit in
this for the society at large resides in the facilitation of public reception for the
application of the ever effective penal provisions of Islamic law upon being factored
into our laws in Nigeria. With this, crime perpetration is bound to be reduced in rate
and intensity in our midst. This, in the end, will surely breed peaceful co-existence
amongst all and sundry. -

Introduction ' '

The previous 1979 Constitution of the Federal Republic of Nigeria was clear and
emphatic on its favourable position to the Hadi lashing punishment of the Islamic Criminal law.
This is clear from the Constitution’s shrouding of the particular punishment as an exemptio‘nl
from what could constitute torture or inhuman and degrading treatment on a person. This
constitutional position ( of 1979) has even had to be given wider spectrum of interpretation in a
1998 judicial authority? where death penalty per se, as severe as it is, was said to be incapable
of amounting to torture, inhuman or degrading treatment. However, the noticeable omission
of the fact of this exemption from what constitutes torture in the 1999 Constitution (current
grundnorm) seems to serve, among others, as the basis of orchestrated resentment against
accommodation of severe penal provisions of Islamic law in Nigeria. Whereas, a post 1999

judicial authority® has firmly established that the earlier position in the 1979 Constitution

,.idlf,;t:;;rg 1,.Dg)pam-r'1ent 0; l?:amic Law, Faculty of Law, University of Ilorin, llorin, Nigeria. E-mail Address:
unju@gmail.com,ibrahim.or@unilorin.edu.ng, Phone number : +2348038
! See 5.30(1) 1979 Constitution. 262823

2 Onuaha Kalu V. the State (1998) 13, NWLR (Pt. 583) p. 531
3 Adeniji V. the State (2000) 2, NWLR p. 354
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Debasing the Calumnious Allegati P aws: Case Law and St e —
gation ofcr"e’ty against lslamic enal L o S tatut -
re!ﬂﬂiﬂS the ]dW on the iSS d h SpIcCuous omission
. s ue at hand (!Sp. (] € con p issi | !
exemphon mn tlle current Constitution e 1 - f t ] i | ‘1,
Admittedl : aw ma be severe
y, some of the rovisi i :
7 : t} g . pcna] provisions Of IS]amlC 1 & ’ t !

e ifi ) ) . i
certain circumstances, A .]dUShfl.cd on the factor of gravity of the particular crimes involved in
- Aside this, the overal] benefit of abstinence from crime or at least,

reduction in the crim . .
sseial lawr Should beearzteffwhmh lies ahead as the direct result from the application of Islamic
uthicient factor of positive disposition to this divine law. This paper

discusses all these issye :
X s and other t illary "
Islamic criminal justice e hings ancillary thereto such as the general characteristics of

e exertise ds b ol e T which feature in the beginning of the paper. The motive behind

. inary fe & : ,
being factored into the Nigeria1g1 ]a;onra;popf] iSCC;rtri\snaTround the penal provisions of Islamic law

Features of Islamic Criminal Law

- WhicAhcis:;iet(}i] §tudy of the §hariah p».ena] system reveals a few more salient characteristics
€ system a unique one indeed. One can come at the many blessings of Islamic

 through literatures of Islamic history. A few basic qualities of Islamic system

marked difference from the European legal system.

These features are man j

law while glancing thro
shows a

works, For instarice. Bast y a'nd ha'vc be.cn subject matters of dis-ctvxs.sipn ina nm'nbcr.of
) ' ale mentions® intention, offenders sole responsibility, pmporhonahty
of punishment to the crime committed and equality before the law as some of them.

For intention, the present researcher does not see the need to discuss the point under
features of crime in Islamic law. This is for a purpose. The word ‘feature’, in its popular usage,
denotes what is present in a given thing, which is absent in another thing. It is submitted that
intention (mens rea) is also applicable to the features of crime under the European English Law.
To that extent, it is not an exclusive preserve of ldamic law alone. Hence, the present
researcher’s decision to dump it at this juncture

On the offender’s sole responsibility for his crime as a feature, this holds water to an
extent. This is so because crime codes under the Englich law type too do not approve of
punishment transfer from the offender to a non-offender. To this end, one may say that the
feature is peculiar to the two legal systems and, thus, not an exclusive preserve of Islamic Law
also. However, with respect to a particular practice of some members of the Nigeria Police Force,
one can say that the point at hand, offenders sole responsibility, 15 a feature exclusively peculiar
to Islamic law of Crime. The practice referred to 1s the arrest by the Police of any matured
member of the accused family instead of the accused where the latter 1s at large. Such an

alternative person, upon arrest, would be put in police custody till the accused himself surfaces.
Though this does not appear to be supported by any provision in the Nigeria Police Act, it is
the convention in some situations.

The point being driven home here is the unfaimess associated with this Police practice.

It is called ‘practice’” because resort to it by the Police is a matter of mere improvisation. It seems
not supported by any provision from the Police Act® nor any other® Code or Act’ relatir.\g to
crime in Nigeria. This Police practice (convention) is unfair because the person alternatively
arrested and detained would have been made to go through some sufferings while under the

« Bambale Y.Y., Crimes and Punishments under Islamic law (2™ ed., Malthouse press limited, Lagos, Nigeria, 2003), pp. 6
12.

* (Cap. P.19), LFN, 2004

¢ Criminal Procedure Code applicable in the Northern Nigeria

7 Criminal Procedure Act applicable in the Southern Nigeria
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1d have been curtailed. The Police prison environment
and unpalatable odours

is freedom of movementwou
d would have exposed him to nasty experience

bility that such a person would have become psychologically disturbed

rein he finds himself. Allowing an innocent person to go through all

for criminal acts not

aking him pm‘tly rcsp(msiblo
[s]lamic law of crime.

available atallin

e in this respect, this is absolutely an issue
an Constitution’ makes it so. The section
against a person holding the office of

Police net. H
where he is restricte
There is also every possi
by this ugly conditi
these inconvenienc
committed by him. T

For ‘equality
arity to Islamic law
Jstitution of civ
ice President, Gov

e constitutiona]
10 the said license

d double standard o

d in support of
d that none of t

on whe
es 1S tantamount tom

his Police practice is not
before the law” as another featur
.. A section® of the Nigeri
| or criminal proceedings
ernor or Deputy Governor.
license against criminal proceeding institution as stated
f time covered is nothing but

during the period o
archer is aware of

peration. The present rese
this constitutional philosophy (executive

s strong as to debase the need
to adhere to equality which can only be satisfied by phasing out the said immunity.

On the first reason adduced in favour of immunity, it touches the need for some
differences to exist between the leaders and the led. Enjoyment of immunity clause is believed
to be one of these differences!. The second reason has to do with the fact that principles of
natural law should impact on the national government and that immunity is one of these
principleslz. The third reason s to preclude enemies of the government from initiating frivolous
court cases against the beneficiaries of immunity®.

As said earlier, 1 o that any of the above reasons is convincing

enough to warrant retention £ executive immunity in our Constitution. The

need for a wide range of differences d the ruled is uncalled for. Where it
ever exists, it is against fairness and ju ument is useful in debunking
Ogunleye’s argument“ in which reference is made to an English Book!5 on the rules of

adjudication. Ogunleye’s stand is in support of immunity. His reliance on the book is to present
the doctrine of immunity as one of the basic principles of natural law. Whereas, if these
principles of Jaw are at all natural in t word, it is doubtful if a rule contrary

he strict sense of the
to the spirit of equity and justice will ever be linked to them. Where there is such a linkage, it is
an abnormality and the need for its review behind the nature, and

arises. This is because God is
the same God is fair and just.
Further, on the jssue of retaining immunit
ce their rigorous O
(of any sitting

of peculi
precludes i
President or V

Though th
above is for a period of time,
a manifestation of injustice an
plethora of reasons canvasse

immunity). However, it is submitte he reasons is a

t does not seem to m

of the philosophy 0
between the ruler an

stice. This same stretch ofarg

he rulers ample time for
fficial assignments, this assertion, in my opinion, lacks merit.
government) may be on the look-out for opportunities to
his feat will be difficult or even impossible to achieve with an ever
t. But where a leader is perfidious, tyrannical, self seeking
ational economy, such a person is not entitled to

y to allow t

composure to fa
Though the opponents
destabilize the government, t
serious and committed governmen
and a traitor interested in deflating the n

85,308
3 Constitution of the Federal Republic of Nigeria (1999)

10 puring the Pendency of their tenure in office.
11 The Guardian Newspaper (March 25, 2008) pp. 99 and 101

12 bid

13 |bid
14 |n the Guardian Newspaper of 13t May, 2008, p.82

15 Elegido, J.M., Jurisprudence (Ibadan, 1994)
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In support of the aboy A Prophetic Saying also on the €mphasis whicp, Islam
places on “equality before the law’. The Hadith goes thus:17
J From Abu al-walid, from Laith,

Jrom the 5oy of Shiha
that Usamah spoke to the Prophet (SAw)
people before you were destroye
punishment on the oz

privileged of the sam
Allah in whose hang My soul resides, if Fatima]
commnit theft), I would h

€ verse ig

and the poor, Islamic law enjoins
event of crimes of social and m i

ier mentioned and discussed. [t must
be stressed that few other points?? still exi

me of criminal features in Islam. It is
however the researcher’s decision a et
are seemingly understandable at mere mention,
The above is a discourse on

i lam. More often than not,
the antipathy harboured against Isl

——
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ran e 1|35 Bari : Sharh Sahih al-Bukhari(New edition, vol.12 (No )
' Al-asqalani A.H., Fath al- : )
imi ed on 12/5/2013, p. 1 of 4.
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. hnpt//saif_w.t”POd.cooTconfession and avertion of punishmen
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- S 11
into the pit of this image bastardization. Cruelty is indeed outside the featur )
o . & = H g 3 ’ 'S
criminal justice system. I'o establish this point better, it is not out of place 1 l(')[ '““Hn‘
. SCug
t

p.n-licul.\r allegation as it is being peddled so as to see why it should nof b e i )
. l]] l i(' .
lslamic law of crime. d ;

ation of Cruelty against Islamic Penal Laws
To start with, the crux of the allegation against Islam on the issue at han ;s the W
1€ Woy

denunciation of the harshness of the punishments prescribed for hadd crimes iy, Islam;
Legal penalties are specified in the Qur’anic texts for murder?, theft2, adultery2 C{]:”C !aw.
accusation of adultery? and highway robbery (Hirabal1)®. 7~ MNigyg
It does not appear that apology is needed for execution being the Islamic Jayy
for premeditated murder. The fact that this punishment is severe makes it a deterrent, g pCo ot
if one considers how simple and expeditious the judicious machinery is in IS]arrll al}:dc;]a“
beneficial its effects are for social tranquility and protection of human lives. Further, the 4 i
punishment for murder is not unbendingly absolute. Sharial entertains an option of mone:ath
compensation (Diyali/blood money) in place of life termination in some instances Therjr-
even an allowance for total forgiveness and overlooking where relatives of the slain so consent lz?
For the offence of Hirabah, the laid down punishment in Sharial is also death ;)
amputation of hands and imprisonment. Theft is punishable with cutting off of hand, Fo;
adultery, flogging is prescribed for unmarried, while stonning to death is the punishment in the
case of married persons. These punishments, especially those prescribed for theft and adultery
have been severally condemned by the West who tend to be confused as to the applicability o;
workability of these punishments in the present day 21 century. The West see the punishments
as barbarous, same having been introduced since far back 7t century. They thus conclude that
it will be undignifying of the modern day man to be subjected to such alleged cruel and harsh

penalties when he falls prey to any of the paraphrased offences.?®
Obviously, the gist of the allegations above can be said to stem from the western self

styled conception of human dignity which evokes unnecessary sympathy for criminals without
considering the gravity of their deeds, their impacts on the immediate victims and on the society

Alleg

at large. .
The end result is suggestion of light punishments with all politeness. Islamic law,

contrary to this, imposes a rigid code of punishment for the microscopic minority of criminals
and ensures an atmosphere of peace and security for the rest of the society. This is in a bid to
create an ideal society which Islam longs for through the jurisprudential doctrine of Magasid as
-shariah i.e. objectives of shariah?.

To debunk the reasoning of the critics of Islamic penal provisions, one needs to say, in
the first instance, that the amputation of hand is the maximum punishment for theft. It is not to
be imposed if theft involves a subject-matter which is less than Nisab. It is also not to be inflicted

21Qur'an Chap. 5, verse 38

22 Qur'an Chap. 5, verse 38

B @ranChap, 24, verse 2

24 Qur'an Chap. 24, verse 4

2 Qur'an Chap. 5, verse 33 .

% pg.San<ani, Bulugh al-maram Min Adillah al-ahkam (2" ed., No. 1009, Darussalam publishers and Distributors,Riyad,
Saudi-Arabia,2002), pp. 378 - 379

7 |bid

28 Scuh as Zina, theft, Hirabah, etc.

29 Abu Zahrah M., Usul al Figh (1958) pp. 364-372
462
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where the }*mpvrlv is ‘:l(jl(\‘li a;w .\sllo"ql‘l-v‘m‘lh nno.’s burning hunger. qually, amputation
1~um~hnh‘ni e bl e ‘; u.l.( ,h( nl_’lucl sl‘)l(‘n is not kept in safe custody?.
Although alesser punishment among the Tazir variants will be resorted to as substitute in the
sircumstance o |

The above apart, the Shariah imposed punishments are only applicable where a proper \
lJamic state exists. Further, the Islamic state strives to ensure fair distribution of wealth among
the citizens. This is done in f\l'dcr U? tame the criminal instinct of man.3Even in the very rare
occasions where these Shariah punishments are carried out, the tendency of their deterrent H
offects leading to over all public good is not considered at all by the cynics and the critics. ‘
Goverity of punishments, the like of which is being attributed to Islam, is not to be looked at in \
colation. The positive effect of such punishments on reducing the crime rate in a given society
chould also be looked at. Where the two are considered and the finding suggests that the interest
of the larger society would be better served with infliction of severe punishments, the fact of
severity then becomes jettisoned and neglected®. Jurisprudence experts3 from the shades of
Common law also agree to this. Gordon Gaskell must have been prompted by this notion when
he said:

Foreigners consider this a horrible punishment but even they admit that it has made
Saudi Arabia the country with the lowest crime rate in the world.?*

Putting the same notion above in another form,3> another writer3 says:

The Islamic world presents a peaceful and much cleaner society. When we cast a glance
at the Muslim countries where Shariah is applied, crime rate has become negligible to
the extent that Saudi Arabia reported just one murder in one year. This can wholly be
attributed to the deterrent punishments of Islam. Turning a blind eye to these facts,

the west is solely guided in its criticism by the superficial understanding of Islamic
code.’’

It is possibly with a view to achieving peaceful and clean society that some states38 of
Northern Nigeria, as explained above, resorted to re-introduction of the Islamic criminal justice
system upon return of the country to democratic rule from 1999. Governors of the concerned
states remoulded?® laws of their states to accommodate the Shariah penal laws at least to an
extent.

The pioneer state on this model is Zamfara®® under the governorship of Alhaji Sani Ahmad
Yeriman Bakura. As put by Nasiru Ahmad, it is clear that remouldelling laws of the concerned

% Siddiqui M.1., The Penal Law of Islam (Adam Publishers & Distributors, New Delhi, India, 2010).
31 Ibid, p. 26

*2 |bid, pp. 26-27

# Such as Salmond

% Gaskell G., Readers’ Digest (February, 1967)

* While writing on the title: ‘Islamic Criminal Law’

* Name not mentioned but the article (four pages) is available at (Explore Islam) Interfaith Dialogue -
http://saif_w.tripod.com/explore/crime

p.10f4

% Zamfara, Kano, Kebbi, Sokoto, Borno, Bauchi, Gombe, Jigawa, Kaduna, Katsina, Niger and Yobe.

% The starting point was the Zamfara State Government’s Constitution of an 18 member law Reform Committee on 12t

Day of July, 1999 with detailed terms of reference to see, in the main, to the enthronement of the Islamic penal law
application. The Committee submitted its report to the Governor on the 4t of October, 1999.

“ The State worked in line with the Committee’s submission and enacted these laws; 1. the Shariah Courts Law, No. 5 of
1899,ii. The Shariah Penal Code Law, No. 13 of 2000 and iii. The Shariah Court of Appeal Law No. 6 of 2000.
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reference may | .
o servants in respect of official acts have been captured in sections 144 and

288 of the Zamfara State pioneer code law which commenced in ]an'uary, 200044,
i On the economic crime of theft, the way its concept appears 11:1 the cod'e under refference
is too restrictive to suggest that other unlawful acts which are seemingly akin to the crime of
theft in perpetration and structure are adequately taken care of by the same 5.144 of the Zamfara
Penal Code. These other unlawful acts which are similar to theft include Ikhitilas or taking
something at an opportunity or at unawares® and Intihab or forceful taking away of what
belongs to another person who is overpowered by the criminal#. The implication of these other
acts being outside the purview of 5.144 and even S.146 of this code is to shut the door
permanently against arraignment and trial of any suspect of the said unbecoming acts on the
strength of S. 36(12) of the 1999 Constitution as per principle of legality. Whereas, under the
pure Islamic law position, which this work recommends, instead of the current Nothern Shariah
penal codes, to be factored into the Nigeria Criminal law, such unbecoming acts would never
be spared nor overlooked. Their perpetrators will be tried under Ta'azir? as earlier explained.
On the economic crime of public servants taking gratification in respect of official act,
the punishment for it as can be found in S. 288(c)(i) of the same Zamfara Shariah Penal Code is
a term of imprisonment which may extend to five years and caning which may extend to thirty
lashes. The shortcoming in this penal prescriptions is the fact of their specific predetermination.
The particular offence (taking gratification) surely falls under Ta<zir also under the pure Islamic
law. But the choice of what form of Ta°zir punishment to be meted on an accused person in

deserving cases is, in Islamic legal regime, left for the appropriate authority to make in Islamic

law jurisdictions.

(by re
against crimes),
ratification by publi

i S PR
Ah_mad‘N.A., Adqwf:strat:on of Islamic Criminal Law under the Nigerian Constitutional Democracy (Ahmadu Bello
Y University Press Limited, Zaria, Nigeria, 2011), p.10
Starting with the Zamfara State Code which ication i
commenced a
S Hiohr e pplication in year 2000
“ http://www.f-law.net/| i
Wil bl /aw/threads/37487-5har|ah-Penal-Code-Law-Zamfara-State-of—Nigeria-January—ZOOO
% Zuhaili W., Al-Fi i |
. AI-JaaTir\iNA' AILI-F;ghha’l-hlamn Wa Aqulatuhu (4" ed., Vol. 7, Dar al-Fikr Press, Suriyah, Damascus, Undated) p.360
» Al-Figh “Alal-Madhahib al-Arba’ah ( 1% ed., vol 5, Dar-al-Fajr Lit-turath, Cairo, Egypt, 2000)p.371
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ption from the 1999 Conslitution in a way that shows they are no longer

provisions exce
sccommodated, Akande writes: ' o
( The above (S. 34(1) of the 1999 Constitution) 10w cOVErs the former provisions on
treatment, slavery and forced labour. Besides, previously validated

! N = . . p
the Constitution of 1960, for

inthuman
nce before

customary punishments as ave existed si ¢
example, Hadi lashing, has now been omitted

hich debunks the above impression given by Akande is the
ate) reiterating the earlier judgmentin Onuahq
on.5” However, sole reliance by the
he authority on this position leaves

The strong point at hand w
availability of a post 1998 case (Adeniji v. the St
Kalu v. The State. Ladan has earlier maintained this positi
learned professor (Ladan) on the Onuaha Kalu's case being t
much to be desired. Ladan states:

Iit be carried out either by hanging

It should be noted that death penalty or sentence g
by stoning to deatl. By whatever

or shooting or electrocution or by lethal injection or eni
mode of execution and irrespective of the code prescribing for it in Nigeria, the supreine
Kalu vs. The State seemed to have reached the

court of Nigeria in the case of Onuaha
conclusion that there is nothing in the Constitution of Nigeria that renders the death

penalty unconstitutional.®

The Onuaha Kalu v. The State case relied upon by the learned Pr ofessor in the above
quotation was decided when the 1979 Constitution, which approved of the Islamic penal
provisions, was in operation. With the amendment of this Constitution (1979), by the current
Constitution (1999), wherein approval of the Islamic penal provisions is omitted, continuous
reliance on the earlier case alone (Onuaha Kalu v. The State) seems improper. It does appear that
another case to be decided on the strength of the 1999 Constitution, reaffirming judgment of the
earlier case, should rather be relied upon. This brings the case of Adeniji vs. The State, which was
decided in the year 2000, to fore. With this argument, it appears that an aspect of Ladan’s
contribution in this respect, which Nasiru quotes in his work® as being succinct, does not seem
to debunk Akande’s comment on S.34 (1) of the 1999 Constitution earlier quoted.

From the above analysis, the constitutionality of applying Islamic penal laws in certain
states of the Northern Nigeria is established. These States®” have put in place the required legal
frameworksé! for the adoption and administration of Islamic penal laws in their domains. It is
good if Muslims in the remaining states of the country join hands to pressurize their various
governments to review their states’ laws towards accommodating the Islamic penal provisions.

Once more, the entire Nigerian Government at the central level is implored to enrich
our national penal laws by borrowing leaves from the time tested Islamic penal laws. It is
enough on the side of the federal government if it encourages the National Assembly to engage
in such. There is much to be gained therefrom by the entire Nigerian populace. People’s fear
around the whole doctrine has already been allayed somewhere above.

It has also been stated that severity of Islamic penal punishments should not be
considered in isolation. The benefits to be derived therefrom must always be considered too.

56 . .
. Akande J.O., Tlhe Constl.tutton of the Federal Republic of Nigeria (MIJ Professional Publishers Limited, 2000) p.75
Ladan M.T., ‘Contending Perspectives on Death Penalty in Nigeria’ in Ezeilo, J. (ed) (Human Right Protection in

Administration of Shariah Justice System, Chenglo Limited, Enugu, 2005) p.35

58 Ibid., p.43
59 {n § . Y P
. Administration of lslqm/c Criminal Law under the Nigerian Constitutional Democracy (2011), p.43
- 'Zamfara, Kano, Kebbi, Sokoto, Borno, Bauchi, Gombe, Jigawa, Kaduna, Katsina, Niger and Yobe.
i.e. enactment of laws such as; The Shariah Courts Law, The Shariah Penal Code Law and the Shariah Court of Appeal
Law. Arrangement for courts where these laws shall be applied is another constituent of these frameworks .
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