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Abstract

political defections have become 4 Seasonal fuq , d

clections are APProaching. Despite gpy o0 always arjs pygge
provisions and dcszgp{s, as well as ingyjgy,; oy

is endemic, Iar'ld (L{‘o.ntmues unabat-ec'i in Nigerig, Malaysiq 2’1 [; }"-‘1‘;’[ ((liefﬁ:w.n
usually e.t(p a.me o Ier.ms of political culture qnq leader i Ay
unenthusiastic assumption that |qy, can

of political defections. This paper ackn
and leadership on political defectio
deficiency in the general constitution
designs of these countries have larg
The paper concluded that political defection js indeed a threat to the future of
party politics in these countries. It Is suggested that the entire legal and
institutional architecture on political

defections should be amended in order
to prevent incidences of abuse of political defections in these countries.

ns. However, the

Paper found thay
al architecture gnd

1. Introduction

1 iti 1ons i ing in Nigeria.? Political routes
cent rise of political defections is alarming in i cal routes
Irhceori?ten littered with strange bedfellows and broken polmca:1 rezl(z;tllgnshlps.l
iti it wi iti fections with the genera

1 class has been hit with political de_ . .
T]hf:tri)(?rlllshccallrawing nearer.’ New political suitors are being marrl1ed t;x;cri]
: eliticians build new shades to ply their political trade. Recent1¥,tsgtmi?§g i
g(’)] members of the House of Representatives and 14_ senators;) e e

Progressive Congress (APC) defected to the opposition People

——————

f
: ‘or Lecturer, Department 0
: laysia), Senior L bo(@yahoo.com.
! : : Ilorin), Ph.D. (Ma - t: fataisamoo

LL'B TR LG [LdJlrJlxeisity of 1lorin, ngerla~_gr?2t;c]\]igeﬁa, causcs and
~2u:h:é‘ sy LZ;V'A gust, 2018 Political defecti

-9 Abah, The Guidian, ugust, y

ions-in-nigeria-
. n/political-defections
consequences. Available at: [Imps://guardian.ng/opxmon/p
es. Ava :

2018.
th December, ! ! an
Sauses-and-consequences/). Accessed on 8 Interest? Available at'., se-interestsl] Accessed
e ) i rs: In Whose In ctions-in-who
- Gabriel, Political Defecto 2018 /og/political-deﬁ
) ﬂf'PS-'//www.vanguardng"-(fom/"

¢ December, 2018
Abig
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worrisome as it has become
milar to the oceurrences in
| (BN), even expelled some
71t was also warned that

ate of these defections 15 %
tion in Malaysia 15 51

Party (PDP).” The sp
arisan Nasiond

seasonal.° The recent situa

Nigeria. The then ruling party, the Bar . Sition.
members af the party who dcfcc_tcd 1?1 theoc\)rlz?nmcnt-x Thers is-also 2 similé"
the spate of defections could sink the Eng ti-defection law in India.’ The

. . . . i 5tro ; .
situation in India although there 1s a Siov . : s still hunt th
three decades of anti-defection law, notwithstanding, HEIEPREH .

Indian polity."°

onal provisions, as well as institutional

Il endemic, and continue unabated in these
1 culture and leadership

ms of politica rs!
vent incidences of political

Despite the numerous constituti
structures, political defections is sti
countries. This has been explained in te
leading to the conclusion that law cannot pre
defections.
This paper acknowledges the role of political culture and l.cadcrsl?lp on
political defections. However, the paper argucs that deficiency in the

in opposition party now controls
la Saraki announced the defection

5, J. Egbas, Sahara Reporters, 25/07/2018 Nigeria’s ma
near majority seats in the senate after Senate President Buko

of 15 APC senators to the PDP. Available at: o N
[lmp.-//saharareporters.com/.?Ol8/08/06/dea1ing-aﬂermatlzs-defection-mgerlan—poltucs].

Accessed on 8" December, 2018. _
6 Buhari Reacts to Mass Defection of Reps Members, 24 July, 2018. Available at:

Ldail;,post.ngb Politics. Accessed on 8" December, 2018.
. Y. Ngui May 5, 2018 5:58 a.m. ET Malaysia’s Ruling Party Sacks Defectors as Election

Fight Heats Up. Available at: [https://www.reuters.com/article/id[NIndia-3257172008031 9].
Accessed on 8" December, 2018.

¥ The Economist-Um, no! May 10th 2018 Control of Malaysia’s parliament changes for the first
time But can the opposition coalition stick together in government? Available at:
https://www.economist.com/asia/2018/05/10/control-of-malaysias-parliament-changes-for-

;he—ﬁrst—time. Accessed on 8" December, 2018.
. D. Sarkar, P. C. Mishra “An Analytical Study on the Politics of Defection in India” (2018)

1102 No.2 International Journal of Law and Political Sciences, 305-309.

h.tFo.r// m?re ; .onl .lh]S, see D.efe.ctlon ?olitics in India (With Statistics)

[ tf www.po m;‘a sczenceuotes.coufln/mdla/defectlon-politics/defection-politics-in-india-

witl -.stansncs/l'o,.S] Accessed on 8" December, 2018; L.P. Singh, “Political development or

political decay in lqua?" chcarch Planning and Review Division, Ministry of Home Affairs.

iovcmmcm of India, Dgfectlons. 1968. University of British Columbia, Pacific A ffairs. vol.

and nl;)e;rl]i,a’r):(;ngr—)? % -Splrmg 19[;1ih[ .2]2(23 04) 8 SCC 747, S.-C. Kashyap, Anti-Defection Law

nivileges. Delhi, 2nd ed., Universal Law Publishine C

pp. 02-05" “Defection, disaffection” The Hind SR CORaNE: KLl
: . ) . u, December 8, 2017; B. V “Anti-

;iggcsctl&nalaxzvdo\;élfome rgforms‘ Economic and Political Weekly, \'o’l. 38 n;) Kll;ms; 1,3\;7'_

723—’725 )[,)ec lb66D c[f;'csc ll(/:ns GaIQFC." 560nonric and Political Weekly, vol. .01 ,no. .17, pp.

Express, May 04. 2007, " 'Bquf]:]g hv;\ “Judicial activism is like an unruly horse,” Indian

Economic and Political Weekly. vol 3-2 ng°4a7m§;df;17€ﬂ;; r;qu"eid99in the.angi-defectsnmts.

- - No. 47, pp. 22-28. Nov. 7.
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,mnric“" peneral constitutiong] g
0

e Im%vly ‘l‘m"\:.:I‘i,(‘!'.c.( l.lu Politica Ihi ak institutiona| desions
L . 1’"“)’ | 1} l'L:h n .l‘hf‘m: Countrigg, Ordj '8 hag indeed thrcaﬁ:ncdglﬁ:
punine? h‘- ' ol i '!"?“l '_'“nlra of the Nationg ;;‘“nly. €ounts should haye
e FEAUITIEE Judicial Intervention | csﬁ' . owever, thig m no
epl 188UCH that may h‘u Involved | Iving siy

(hat where it perion defects fro
osition, such a person should reg
ﬁi“""i”" where the defector refyg
will the court regard it ag

Y » . . ' I
,_-nqunull by ||.1L.‘ court? Who_ hag the final dccisitsuc and as such not to be
stands disqualified as a result of e fostion. it Comnas tol whether the person
© = the coun or i
power of the 'Icgmluluu 1o resolve the issue of diSquali(‘i::, tlic.g,ls..latu}:f:'? Is the
udju(hcn!nry ' nature? “This paper focuges on these is‘;ucso na;nt ;T regaﬁr\d
perspectives of the countries and Suggests areas where rcfc;rms are r“é:ui:eil ;

2. Conceptual Analysis of Political Defections y

Political defection may be seen as a situation where one or more party
mcml)crs move to the side of their adversary.'” One of the arguments against
passing a law 1o restrict political defections is that by preventing
parliamentarians  from  changing parties, it reduces government’s
accountability to the Parliament and the people. Prohibition of party defections
also interferes with the free speech and expression of members to curb bad
party policics.|3 However, a law restricting political defections may ensure
government stability and act as prevention against shifting of party allegiance.
The law also ensures that candidates who are elected with the support and
manifestoes of the party remain loyal to the party policies and promotes party
disciplinc.M

Ichiteeqyre and v

ing law against political defection
.ar that the reason for enacting li :
It would a[;]:;ifconcem to address problems of prevalent political de.fcctlons,
ar?jsc l:)L'“ OcriouS effects on the operation of democratic processes n many
and their s

ituti i llows: (1) “If any member of the
te Constitution provides as follc '
ntﬂ",sS:iamembcr of a political party resigns or is expelled from, or for
Legislative Assembly who'! estobea member of such political party, he shall cease to be a
any recasons whatsoever ccf gsembly and his scat shall become vacant. (2) For the purpose of
member of the Legislativ® sembly shall determine whether a seat has become vacant or as o
Clause (1) the Legislative Atsand the determination of the Assembly shall be final and shall not
¢ mes vacan’ == d whatsoever.”
Al S'Cdle‘:icic: any Court e “\':,yo%rgﬁﬁncm Questions in Nigeria and Malaysia: A
3 f‘;’"g ";'Z,mbo. JudiciaU c:t;Tishcd Ph.D. thesis, lIUM, Malaysia, 2013), 237-243.
il sis (UPP ;

Comparalive
' thid. ' i

N Article XXXIA Kela
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¥ 1t is also traceable 10 the
er the ycars legislative

: b L . TR wlia.
countries including Nigeria, Malaysia and It
thirds majority needeg

: ik ot 0
history of dangerous politcs of d‘_ﬁ}tm?‘;ng .
. X 1 N 4 - ‘C & L
assemmblies which made them incapable 0 ‘E‘m\q )
to form a government or take important decisions.
revalent in many states of the worlq,

: take place not because of

" | o3 avsia.!” Thev generally take pl

including Nigeria and Malaysia. €) s ~cause of indivi

real agitation for their people and good conscxcncc.but hLC'lquL otl .131dw1d\'1al
g King interests. " damaging form of politics which

gamn and self-seeking SIS, :

"Itis now a ;
, s acy. This resul
threatens the purpose of pnrliamcnmry/const1tut1o:1a:lg;:n10cr y ted
- - « N - 3 » 1
into legislations in many countries. Viewed from

perspective, it can be
said that the purpose of this is not ju

st to restrain dissents, but the object is to
reduce the decadence political defections is capable of breeding in the political
life of a nation.

Also, political defections are now p

It can also be argued that prohibiting political defection does not stop a person
from changing his political party. It merely means thaf _he should not continue
as a legislator if he ceases being a member of the political party he originally
belongs. This is more so because he got the position through the
mstrumentality of the party. Courtesy, therefore, demands tha-t if he is no
longer interested in the party for any reason, he should relinquish the office

which he got through the instrumentality of the party.

Thus, prohibition merely takes away the right to continue as a member of the
legislature. Viewed from this perspective, the law cannot be nullified on the
ground that a person’s fundamental right has been violated. On the contrary, a
member of the legislature has no fundamental right to continue in office if he
defects to another party in violation of the law.

It should be noted that the prohibition relating to political defection does not
force a member or person to join any political party. He has the choice
whether or not to become member of any political party. The mere hindrance
's the fact of being a member of the legislature; he cannot withdraw his
membersh.lp without also relinquishing the seat which he got through that
party. This may make it difficult for any party member to resign the

15
.Sec Bukitt Tunggnl [huep: 77 r
P www bukittune , \ i s ow
rules-ibandayak him{] accessed on 27’,0"{2':) ;gf‘”&gal-com’:’oOWl O/muslim-melanau-minority-

h Senator Suleiman M Ajadi.

ula Residence on the 19" jyly i Repuitilic, of NightH,

2011 (Transcript is in file with the

I3
thn
[
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: " his party. |
“l) Ul | Y “()chcr' il, dO

‘Al\il

18
o | i on
" i I

The ahibi
"‘IN]' ity the 'law plululntf; defection of g
; ll‘:& o i {action 1" the party.” The court init!cy

U & . ¢ o " l
b 1 1"“'(*(]:?3 gigi;id‘ o Slecigral

20 (he Qa1 :na Peoples Py sion v Alhgji
gort 4 Gomi as the Gove * ATy (GNPP) wi, " Mohamm
ohat be!iqv Alhaii G()[]QSYF"\OI of Bomo Slul)c i
imerm‘l opp s  delected to the Unity p was factionalised due to

od 08 qu,. ;,uﬁmmtorm'l candidate of the a);t arty of Nigeria (UPN) and
The Federal Electoral Commiqgio Y (UPN) in the 1983 general
ssion

qature of Alhaji Goni on the ground that he w(FEDECQ) rejected the

t-loctio"’" - ot
and! |
jer the platform of the GNPP as at the (; e e AL O
1€ lime hC became the candidate

kel J“I"‘r:l Alhaji Goni theref
the UPN- 1ji Goni therefore applie :

t:£ he action of the FEDECO. The l?“g(ildé(z,:,l: }?t?(;c I’ingh‘Cqurt for a review

jrom the offect of section 64(1) (g) of the 1979 C eld that Goni was exempted
overnor and not a memb onstitution because he (Goni)

3 e er of the legislature. This decisi

by lh'c Federal Court of Appeal and the Suprcr'nc Co rtec;:on -

fmi held n A.t torney General of the Federation v Atiku Alll)u.b k e;}(':oll:n

gelection of the Vice-President of Nigeria to another political ﬂrt(;' c\:/hilt s

office does not make him loose his seat. Also, in ANPP v Yugudcrz) 22 and A]SPIE

» Bauchi State House of A.s'.s-embly,23 the courts were of the opir,lions that the

defection of the governor does nol affect his position despite the fact that it

was done while in office.

The position of the Jaw in Nigeria is th
legislature and not other elected positions.
pefore the court can make the defector tov
that there was no faction in the party he left.
final power to declare the seat of any legislat

at defection only affects members of the
Even with regard to the legislature,
acate his/her seat, it must be shown
4 Also, it is the court that has the
ive member vacant. The head of

e —

1: See section 68(1)(g) of the Constitut
:'- (1983) 2 SCNLR 227.

;’. (2007) All FWLR (Pt.375) 405.

s FHC/BAU/01/2010.

= FHC/BAU//03/2010. o CFRN, 1999 states that “A
¥ On Political Defection, Section 68(1) and 109(1) of t?cAsgcmbly) 2ol vacate his et

ative 0
member of the Senate or House of chrcscntanvcs (House ©! * ose clection 10 the House was
inthe House of which he is a m¢ beforc the

mber if- (g) Being pcrs?n \xol:h;:r
worgored:by - POlitical party, he becomes a member © an
txpiration of the period for which that house was

wProv that s
lected: “Provided B2 oe which he was
~ the latter political party is not a result 0

f a division in the POTE 7 0 fac
Previously a member or of 2 merger of W

jon.

o or

s “ \\, 5 g I
~ . Which he was previously sponsored-

~
wn
)
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the legislature that is President of the Senate or Speaker of the Sbtuttc I'l(?:lls)e 9f
Assembly has the power to declare the scns‘of a dg fector vacant but must be in
line with the provision of the Constitution.™

However, the Supreme Court recently gave effect to the provision Ozf; the

Constitution in the case of Abegunde v Ondo State House of Assembly. .l“

that case, the appellant, a member of the Labour Party defected to the Action

Congress of Nigeria. He claimed that the Labour Party in Ondo State was
factionalised, and that since labour party was limited to Ondo State, the

constitutional provision had been met. The Supreme Court held that the

division did not affect the party at the national level to justify the defection. It
was therefore decided that the appellant had lost his seat at the Housc? of
Representatives. This decision is a remarkable departure from. the previous
decisions of non-intervention by the courts. It is however evident that the
previous decisions were with respect to the executive and there were clear
evidence of division within the parties involved.

-2 The Judiciary and Political Defections in Malaysia
In Malaysia, a number of political defections that took place are worth
mentioning. The first incidence took place in 1966 when Ningkan as a Chief
Minister of Sarawak was removed from office by Tunku Abdul Rahman
(TAR). Dato Stephen Kalong Ningkan was successfully removed as Chief
Minister of Sarawak with the assistance of his fellow Iban politicians led by
Tun Jugah. It would appear that without Tun Jugah defection, Ningkan would
not be removed as a Chief Minister. Another defection arose in Sarawak in
1987 when the seven assemblymen from PBDS defected to SNAP and PBB.
Sarawak has seen many political defections since independence. The majority
of them were Dayak politicians; and among the first were Nelson Kundai
Ngarieng and Stephen Ngelambong from SNAP to PBB, Simon Dembab Maja
and Penghulu Abok Anak Jalin from Pesaka to PBB in 1970. Years later
Serian MP Richard Riot resigned from PBDS and defected to SUPP. Another
one which appears to be the most popular political defection among the dayak
politician happened in 1987. Before the State election in April 1987, 28 State
assemblymen resigned from their parties to defect to PBDS and Persatuan
Rakyat Malaysia Sarawak (Permas). Those from Sarawak National Party
(SNAP) joiped Parti Bansa Dayak Sarawak (PBDS) and they were SNAP
deputy president Edward Jeli, SNAP secretary general Joseph Balan Seling,
SNAP vice president Michael Ben Anak Panggi and SNAP CEC member
Geman Anak Itam. Their defections prompted Sarawak’s Chief Minster Abdul
Taib Mahmud to call for a fresh election which was held on 15" and 16"

: See section 68(2) and section 109(2) of the Constitution.
-(2014) LPELR 23683: SC 643/2014
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: 14 Jy WVon with b
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n Perak to Collapse.”’

JUdim.al - 1CW(;n;l0“ on 1ssue of political defection arose in Malaysia in
Nordin Bin Salleh & Anor v Dewan Undangan Negeri Kelantan & Ors.”*<The
issue before the Court concerned the State Constitution which provides that
only meml?qr i) i Le.glslatwe Assembly who ceases to be or is expelled
from a political party will cease to be member of Legislative Assembly. The
decision of the House 1n respect of the question of vacancy of the person’s seat
as final and a non-justiciable political question requiring no judicial
intervention.29 It was held that Article 10(2) of the Federal Constitution
authorises only Parliament and not a state Legislative Assembly to enact law
to impose restrictions on the fundamental right of a citizen to fqrm
associations. The Court therefore concluded that the consequence of Article
XXXIA on the fundamental right of association of the plaintiffs is that it
makes the exercise of their right ineffective. The Court noted that if the ph;a;e
‘for any reasons whatsoever’ provided in the impugned Article XXXIA ot the

Kelantan State Constitution purportedly includes resignalion of mem.bcrship’%t;
a political party, then, that part of Article XXXIA is also not consistent Wi

ggal.com/.?009/ I O/mush'm-melanau-minorit_v—

/

2 gee Bukitt Tunggal [hup://www.bukilr;;l:) 2
rules-ibandayak.html) accessed on 27/01 .
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i [l!‘?cg 2fl.CltSN:[1[r‘c;‘ that on 3™ July, 1991 the first dcfe‘mti.aﬂ: p?: § ceased 10 be mc'mbﬂS of ll’ft
i“'1Puzned legislation that the first and second plainti . " of Sunga

) i f
: . . on Commitssion o
Dewan Ufdangan Negen Kclanla‘é Jcr:ulsc of - mc'cil::“é were completed 07
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i void by partiche 4(1) of the
(Comirt bk umdzqh VW B0
Suate Constitulion. ™

Article 10(1) (¢ of the Federal Constisution and
Federal Constitution O appeal, the Supreme
also invalidated Article XXXI1A of the Kelantan

Expectedly, Article XXXIA of the Kelantan St ( ’fuﬁ:;!;tﬁﬂ;ﬁl %*:1:;:;;1:;}»:2:@;
political defections with respect 1o legislative membets ?“" fi‘:ﬂ e o -xik-
by the Court in Malaysia on the ground f"f "‘?"’ﬂ ’"’"’g’-‘”‘; ;‘m zr‘:' ﬂ:a& ,
10(2) (c) of Malaysian Federal Constitution. The S Aoy f" Mr:;
whatsoever’, in Article XXXIA of the Kelantan State _(,1;:1@’..;‘!'!;.,,0:} 1; ”
0o wide. It includes resignation from membershiip of 4 ff‘“‘?“"’ F_""”/ "‘ . f‘3’°
not however include a situation where the political party 15 d’-‘*“":":"’j’“:- f‘wquh,
it does not prevent the exercise of any guaranteed fundamental right by the
Federal Constitution.

It should also be pointed out that many modern constitutions in the "’"‘i;f"—d have
provisions curbing defections due to the danger it poses 10 the polity, F -
instance, the Singaporean Constitution provides that a member must vacate hxs
seat if he resigns, or is expelled from his party’ ' and the f‘ariigzm(:m w;.li dc«:tdc
on any question relating to the disqualification of a member.”” Also, the South
African Constitution provides that a member loses membership ‘2{ the
Parhament if he ceases 1o be a member of the party that nominzted him.”” The
Bangladesh Constitution makes similar provision by stating that a2 member
shail vacate his seat if he resigns from or votes agzinst the directions given oy
his party. The dispute is referred by the Speaker to the Election Commission. ~
Kenya also makes similar provision by stating that a2 member who resigns
from his party has 1o vacate his seat. The decision is by the Speaker, and the
memiber may appeal to the High Court.”

3.3 The Judiciary and Political Defections in India

With respect 10 India, case laws appear 1o have developed in this regard. Thus,
n ths case of Mian Bashir Ahmad & Ors v State of Jammu & Kashmir &
Ors,” the petitioners challenged the validity of section 24G of the J & K
Representation of the People Act for being contrary to Anticle 19(] ){a)jand (c)
of the Indian Constitution.’” The Chief Justice Tepresenting majon'{v view

11992} 1 MLJ 697

" Arucle 46

Y Aricie 48,

;: Sections 47,
Article 70

" Section 30,
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g fact, in India, anti-defection law wae oo . .

l/\mcnd"w'“ to the Constitution, which\:‘(llt(‘lczaa:’?('l o l9-85 through the 57+
Constitution. The main purpose of the law waqL 1 mflth S?h edule to the Ingian
dofections.” The Supreme Court in the case o‘f lgihlg;m ool of poltcal
and Others™ considered whether the right to g::dl'l()llohan e
expression is curtailed by the Tenth Schedule of the Anli-g?fe (:f StlyCCCh iy
held that the provisions do not undermine the democratic rcu:r,;)xrn‘ a‘:' b
members of the legislatures. It does not violate their consZi:nc:lecTtid
provisionsl do_ nolwviolulc any right or freedom under Articles 105 and 194 o{;”
the Constitution.”™ The Court also considered whether paragraph 7 of the
Schedule barring the jurisdiction of courts in cases of disqualification is
constitutional. The Court held that the paragraph seeks to change the operation
and effect of Articles 136, 226 and 227 of the Constitution which give the

High Courts and Supreme Court jurisdiction in such cases.” Any such

the Legislative Council of the State:(a) if he, having been elected as such mcmbq vohfnwily
gives up his membership of the political party by which he was sct up as a candidate in such
election or of which he becomes a member after such election; (b) If he votes or abstains from
voting in such House contrary to any dircction or whip _issucd_by such po!mcal party or by any
person authorised by it in this behalf without obtaining prior permission c:f sud.‘ E;tyﬁ:;
person. .. For the purposes of this scction political party means: (a)‘ A polmc;_ p;rtz ;m c:.x =
as a recognised political party under any law or any rule, regulation. :m e cilate
having the force of law with respect to matters rclpung to, or Il'.l (c‘o;:e:y e el ety
the Legislative Assembly or the Legislative Council of the Sl;tc’or la_; the case may be, by the
which is recognised by the Speaker of the chI'SlallVC A'sscm y or,

Chairman of the Legislative Council, as a political party.

8_(1993) AIR 412, - v dia deals with the power privileges and
" Atticle 105 and 194 of the constinuior & mf :;Clr state legislature and there members
immunities of parliament and its members and 0 PN
respectively. Supreme Court may.
16, (ly) Notwithstanding anything in this C?jr‘:;;. S'l'ir:c.‘lcmmmmm oy
discretion, grant special leave 10 appeal from 311,\")“':'}”““ or tribunal m the ‘ﬂnt(::ic.' passed
order in any cause or matter passed Of it b'\, J'c‘nl Jetermnanion. scntm‘:(‘:mcd Forces.
(2) NO!hmé in clause (1) shall apply toany Jll(?i-":‘umicr any law relaung to the :
or made by any court or tribunal constituted by ©
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state logicle h::d not been raufied. The
6 of the Tenth Schedule

provision is required 19 be ratified by alid 8 it
The paragraph was, .!tu:n:igtl:, h"“’r‘“”" " graph
Count also considered the Jssue whcﬂxfr x?aai{"lminnan e valid. It was feld
p;mn(ing finality W the decision of thtf J})fidkcr du_ N ters of the Speaker, the
that as iﬁlm as the provisions grant ’hnah!;( tO. \d the Supseme Cowtt con
provision is vaid. However, the ”(!‘gb i:;t::; d?udici;’l review should not,

SR TR " Consti . :
however, in the view of the Coun, cover any si2ge

decision by the Speaker/ Chairmen.

Also, in Ravi § Natk v. Union of India,”* the issue t_)dor_c the Suprt,mt;x (;,oShuln
was whether resignation above amounts to voluntanly BIVINE ’UP’lmefR’_n up
of a political party. The Count held that the words volununhy ¥ mxi gl x;_
membership” have a wider meaning, The Court can infer f_mm the conduct o

the member that he has voluntarily given up the mcmpershxp of his party. The
Court also cited the case of Kihota Hollohon where it had been said that lhc
Speaker, while passing an order under the Tenth bf:hedulc, performs his
functions as that of a Tribunal. The order passed by him would therefore be
subject to judicial review. The Court held further that Rules under the Tenth
Schedule are procedural in nature. Any violation of those would be a
procedural iregularity which is immuned from judicial scrutiny.

The Supreme Count of Indiz also extended defection to include where a party
member was expelled from the panty, In Vishwanathan v Speaker, Tamil Nadu

Sex also Arcle 226 which relates 10 the power of the High Count 1o 1ssue cenain writs and
Aticle 227 on which provides for the power of superintendent of High couns over other
couns.

5t 368. [(1) Notwithstanding znything 1n this Constitution,
constituent povier amend by way of addition, veniation or r ar 151 i
Constitution in accordanice wath the procedure Jaid down in this :'gzjc.] ',[:: 2?]1’(::: :':c:ép«t:;
of this Constiution may be initizted only by the introduction of 2 Byl for the purpose in u’hc-:
House of Pasliament, and when the Bill is passed in each House by z masority of 1hcctma)
membershup of .M Hm and bry a majority of pot less than two-thirds of the mmm { that
Hm present and vatng. 4 (1t shall be presented 10 the Presiden: | °
the Bill and thereupon] the Consitution shall stand
the Bill. Provided thas of such amendment seeks

Periizment may in exercise of ns

. ent who shall mive his assent 10
: mj:cndcd ' accordance with the terms of
i P 0 mzke z2nv chan — {z) .
35, anticle 73. anicle 162 or anicle 241, or (b apies 1Y of Part o mcm“,: il e
e £ ' ! )Cé" Iy 4

Chapter | of Pan X1, or i) zny of the Lins in the Sc*-cmhor Ay Aliinnnal

S Dot Schedule :
of States 15 Par namen, o8 (¢) the provisions of this arucle the | 1€) the sepresentauon

be ratified by the Legis ; . - 1% amendment shall al e 5
— W’; }.:,"Ltg:dz;sfzcz o1 6ot less than one-half of the States < by, resol J:?O:Q: m:f
T PERRC By huse Legislatiares before the By making provision for seh . £ 10 tha
presenicd 1 the Presiden for asgens provision for such amendment
A5 E 5
-(1954) 418 1555
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Also, m D0 Kaskinath G Jhalmi v Speake
was held that the Speaker of a House
own decisions o disquality

r. Goa L
does not have
\ . A candidate. Such pow
the Schadule, and s not implicit in the provis
Ragendra Singh Rana and Ors v Swami Prasa ‘
tssues subnutted before the Court was that
review the Speaker’s decision making
answering this question, the C

egislative Assembly* 3
'thc POWer to review hig
CT 1S not provided for under
1ons cither. In the case of
d Maurya and Ors,* one of the

» at what point in time can the court
process under the Tenth Schedule. In
‘ ourt held that if the Speaker fails to act on a
complaint, or accepts claims of splits or mergers Without making a finding, he
fails 1o act as per the Tenth Schedule. The Court said that 1gnoring a petition

for disquahfication is not merely an irregularity but a violation of
constitutional duties,

4. Conclusion

The paper has revealed that the courts in Nigena have the powers of judicial
review matters relating to political defections. Yet, Nigerian courts have not,
untl recently in Abegunde’s case, exercised judicial review power in this
reeard. Anti-defections provisions apply only to the legislature not the
cxlrculivc. But once the defector can clearly show }hat there were factions the
former political party which permeated Fhe entire  structure of. the party,
defection becomes permissible without 'losmg his seat. In Mz.ala}‘fsm. ghe ;:un
has nullified Article NXXIA of the }\‘elaman State Co.nsn.tunoln 1021 ‘a,‘:}li
contrary 1o Article 10(2) () of r\»llalay_smg F?Sienr:\ ns;):;ngst:;r;. arr‘i Sitr‘l gl -
courts have played enormous roles wn Ceeitns = developed in
political defections. The law, L?spt‘cqll)' case law, ?ggfsaorn;n:; &:scbepl:arm
India than the two other = P r?\.}e\c\l'ecli\.‘e‘»:llle(gl\oeles; the practice is not a
from India jurisprudence i e lrgg-‘lzio.es not forbid political defections: it
perfect one even in India. The law

_ 24z rtv to another
: 1 fa m one political part
| g3 ‘rson who defects from © ( the party he
merelv requires that a pers ) . platform of the part,
hhmlé mgme the legislative seat which he got on the pia
she - (o

CC 335
* 11993) 2 SCC 703
#2007y 4 SCC 270,
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