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Is Disclosure a Suitable Mechanism for Regulating
Corporate Governance? Are Existing Disclosure
Mechanisms Sufficient?

Anthonia Omosefe Ugowe*

ABSTRACT

The primary purpose of this article was undertaken to find out if the disclosure by standard and

premium listed companies in the United Kingdom (UK) is a suitable mechanism to regulate the

corporate governance of such companies. It went further to determine if the disclosure mechanisms
If not, to identify remedial

be it mandatorily or voluntary are sufficient to regulate a company.
measures. This article thus studied the various disclosures made by standard and premium listed

companies in the UK as it is, its problems and recommended other corporate governance
mechanisms to support the disclosure mechanism used in regulating corporate governance so as to
foster investors and potential investors confidence in investee companies.

INTRODUCTION
This article focuses on whether or not disclosure is a suitable mechanism for regulating
further to determine if the existing compulsory or

e. In analysing this, it goes
e corporate governance. In recent years,

corporate governanc
fficient to regulat

voluntary disclosure mechanisms are su
there has been an interest in the disclosures made by companies. This interest in disclosure grew out
of the increasing prominence of corporate governance in the business world. Corporate governance
as a discipline has developed steadily over the years. Its growth can be said to be an outcome of the
financial crisis which exposed poor corporate governance inherent in corporate and

he whole business world. The result of these

ffectsont
nce in the focal view as the saviour which can help

ence in their investee company. Corporate
ds shareholders and other investors to
panies. Also, potential investors use
not to invest in a company or
if trusted, helps to build the

recent global
financial institutions which has had crippling e

has put corporate governa
restore investors and potential investors’ confid
governance enhances disclosure in corporations and this ai
properly monitor the performance of their investee com
information disclosed to reach an informed decision on whether or
ase maybe. Therefore, disclosed information,
d potential investors in a company.

this article seeks to answer the follo
amounts to sufficient disc

ement of a company? Are the existing di
n into consideration in order to

negative occurrences

companies as the ¢
confidence of investors an

In analysing these issues,
will information given by a company
information disclosed enhance efficient manag
mechanisms suitable or are there other institutional values to be take

achieve a better result?

For the purpose of this article, companies with the standard and premiu
United Kingdom will be used as its focus.

This article is structured in five sections.
discusses the background of corporate governance
section, the essay examines the theoretical framewaorks t
ngside its emergence, importance, aims and objectives.
d section analyses some regulatory framework that m

required to be disclosed vis-a
ng information to be disclosed, its board of

wing questions: To what extent

losure? To what extent will
sclosure

m listing in the

The first is the introduction. The second section

which called for disclosure mechanisms. In this
hat support the development of corporateé

andates disclosures for listed
-vis the function of the
directors duty

governance alo
The thir
companies and the different information

executive directors of a company in prepari

duate of Common Law from the University of Ilorin, Nigeria. She holds a Mast¢r®
d Commercial Law from the University of Manchester, United Kingdom. Sh€ 54t
orin. Her email address is anthonia_ugo@yahoo.com. ‘
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- disclosing the i i .
in dl_SCL‘; ritg " :hf:rm?tlon, the role of the different committees of a company in assuring itself of
the integrity ot the information disclosed alongside the function of the external auditors as it
concerns financial disclosures made by a company
The fourth secti ' .
coiher 8 recomme:ccjtl::\r:g analyses the weaknesses of the existing disclosure mechanism. It g0€s
urth ans to aid existing disclo ism i i d the
- . Su in accuracy an

eliability of corporate disclosures, B re mechanism improve

e last secti R
Th tion concludes the article and makes necessary suggestions to existing disclosure
mechanisms.

THEORETICAL BACKGROUND OF CORPORATE GOVERNANCE
Th? tefm corpf)rate go.vernance' is a frequently used phrase in today’s business world. It is a disciple
which is evolving and is dynamic in nature even though it's underpinning frameworks date back in
time. Presentlly, there is no generally accepted definition of corporate governance but for the
purpose of this rgsearch, the term corporate governance is defined as “... the system by which
companies are directed ?"d controlled”.” Hence, corporate governance can be said to be the
method by which companies are governed, and the purpose for which they are governed.” The main
frameworks that give explanation and analyse corporate governance are the agency theory,
transaction Fost theory and stakeholder theory.’ Each of these frameworks despite their common
attributes, views corporate governance from different perspectives using vocabularies arising out of
their different disciplines.> This article will now examine these theories for an in-depth
understanding of the concept of corporate governance.
Agency Theory

The early advocates of this theory are Berle and Means, Jensen and Meckling and also Fama
and Jensen.® The theory is founded on the separation of ownership of a company and the control
over the company’s actions.” Jensen and Meckling explained agency theory to involve one or more
owners also known as shareholders (principals) contracting with one or more people as managers
(Agents) to carry out some service in their company which includes decision making on their behalf.?
Under the best circumstances, the contract between the shareholders and the mangers should cover
the best interest of both parties and both parties are expected to keep their own part of the
contract, however, this is impossible because the managers in managing the company on behalf of
the shareholders make decisions which affect their personal welfare as well as the welfare of the
shareholders.’ The ability to make unsupervised decisions may lead them to make decisions in their
best interests as against the interests of the owners. This can be said to be the source of the conflict
between shareholders and managers inherent in agency theory. For instance, a manger’s interest in
receiving benefits like holiday packages, use of company’s car and living on the company’s property
or a rented property paid by the company by virtue of his position may be against shareholders
interest of profit maximization.® Furthermore, the level of effort managers put in running a
company may be a source of conflict with shareholders. It is argued that the fact that managers are
not the owners of the company may make them work lesser hours than if they would have done if
they have any shares in the company.n Again, conflict may arise because of the -time frame
managers are willing to spend in a company. Shareholders generally are concerned with long af\d
short term financial prospects which may not be in the interest of managers who are concerned with

| . N . ),
Christi ; @ edn, Oxford University Press 2010).
2 risine A. Mallin, Corporate Governarnce (¥ ¢ TG 1Ly Witey & Sons Lid 2010)S

Jill Solomon. Cor d A tability
3 ete . Corporate Governance and Accoun Al ST ‘raining Ltd 2007) 4.
) :ir lan Coylc. Corporate Governance (study text, s "Td.n' 0 Inlom‘l-lllg:gn} rl.}l:l‘\ cgr\‘il\' I‘rcs; 2009).
, Bob Tricker, Corporate Governance Principles: Policies, (& o
. Solomon (n 3)8.
» Mallin (n 2) 14 and ibid 9.
, Covle (n 4) 6.
9 Solomon (n3)9.
Wno0Yle (n 4) 6,
1bid,

and Practice

N ibid.
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re paid bonuses for short term
ng length of time." These
re not the owners of the
dom and other countries

alone. The reason ma
to be in the
sts are selfis
culiar to t

short term financial prospect
performance of because they do not e).(pect
examples suggest that the manager’s interes:
company. This ownership structure however Is p€

with similar market systems. . .
Having examined the conflicts that may ari

h because they a
he United King

se from an agency relationship, the question

e various monitorin
therefore is, how can shareholders control the excesses of managsr-":;fr‘égsa:naybe aligned.” i ii
techniques in which the interest of the shareholders and com}ias c\Lrbing o elf-serving nature of
posited by the expounders of the theory that oné of the waY: oyment 35 They argued that the
managers is by including incentives targets in their contract of empIOYT - the targets, thus act in
desire to benefit from the i centives will prompt the managers t0 meeting : th,e bidding of
the best interest of the chareholders.® To this end, managers Wil .m-evlltably perform e BO
shareholders in order to meet these targets and this helps t0 minimise the conflict of interest in .

agency theory.
Another monitoring mean
effective in monitoring the decisions of mana

s suggest that board of directors of companies should be more
gers.” This is possible if the members of the board as

individuals and collectively performs the monitoring role amongst their other roles in the company.'
A crucial proposition also made is that where the managers are obliged by the virtue of ttlle|r
contract to disclose information in the way the company is run, same will control their opportunism
nature.’® In today’s business environment, companies, especially listed companies are required by
law to disclose certain information to their shareholders. For example, annual report and account

H § . - . aae 19
which discloses information on the company’s financial performance and financial position. The
use managers are accountable to the shareholders for decisions made

holders will become aware of the happenings of the company through
the information disclosed. So in the bid to be seen as trustworthy, managers are likely to act.
according to their contract of employment and the law thereby protecting the interests of the
shareholders. It is noteworthy however that the preparation of the annual report and account as

well as the work of audit has its cost.”
The monitoring schemes used by the shareholders in order to make sure that managers do

not abuse the powers delegated to them is known as agency costs.2! Agency costs are the expenses
resulting from managers’ abuse of their delegated duties, as well as the expenses in monitoring and

disciplining the actions of managers.”
For the above reasons, agency theory provides an understanding of how corporate entities

are regulated. It focuses on the incentive schemes and governance mechanisms that protect the
interests of the shareholders despite conflicts which arise out of the relationship with managers of
their company. Thus the next subsection analyses transaction cost theory.

reasoning here is that beca
and actions taken, the share

Transaction Cost Theory

. The ex'pour.\ders of the theory view companies not just as economic entities but as an
organisation with different people with different aims and intentions.2> The theory is concerned with
the governance of contractual relationship in a way that leads to lowered costs of the operations of

12 ibid 7.

13 Solomon (n 3) 10.

1 ibid.

]’; ibid.

Kathleen A Eisenhardt, ‘Agenc : ;

s gency Theory: An Assessment and Review’ (1989) 14 Academy of Management 57, 62-
'8 Eisenhardt (n 16) 60.

9 Coyle (n4) 7.

2 ibid.

2 Mallin (n 2) 15.
2 ibid,
3 Solomon (n 3) 13. "
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the compém\/r-]24 This costs results from the set up of a company, the costs for running the company
as well as Oft er C°52t65 that arise from a shift in initial agreements.’® The theory is related with the
argument of Coase " and Williamson, who built his theory on the work of Coase.”’ They argue that
in a competitive environment, the operations of the company can either be carried out in-house or
through m?rke_t transactions. ® For example, a company in need of a warehouse can either spend
money maintaining its goods at a rented warehouse or build a warehouse within its business
premises a”d'“Ot pay costs at all for the use of its warehouse. What then determines when 2
company carries on operations in-house or through market transactions? It is argued that the
company’s d_eusnop on which means to carry out operations should depend on which is cheaper.
However, it is pertinent to note that should the company decide to carry on business operations in-
house, it WsiLI need an organisational structure and a hierarchy of authority with senior management
at the top.” Having an organisational structure is in accordance with the provisions of transaction
cost theory which provides that the organisational structure of the company and its relationship
with shareholders as well as the mangers depend on the amount of transaction performed in-
house.”* The act of carrying on business operations in house is referred to as vertical integration.32
williamson posits that performing operations in-house economises production costs, transaction
costs as well as removes the risks and uncertainties about prices and quality of products and services
as well as the risk of dealing with suppliers to an extent. The elimination for the risks of dealing with
higher prices of goods, quality of products and untrustworthy suppliers saves the company’s
resources and reduces its business risk. For example, a company that owns its warehouse removes
the risk of prices with other warehouse owners and this is advantageous to the company.

Despite the advantages of carrying on business operations in-house, transaction costs theory
recognises the proclivity of two examples of human nature which affects business operations
transacted in-house.” These are:

e Bounded Rationality: It has been defined as behaviour that was intentionally rational but
limited within understanding.?* An example will be where managers of a company make
decisions in good faith but still accrue more costs on the company than they should because
of their limits in understanding a particular business venture or their inability to anticipate
actions of competitors or where the managers take a risk that backfires on them.

o Opportunism: This is defined as a “self interest seeking with guile”.** An example will be
where managers manage the company for their selfish interest or where they act in good
faith, still have to deal with 3 parties who are opportunistic in nature. The former example
is the reason why shareholders have to control their agents be it through the use of
contracts. This is a similarity of transaction cost theory with agency theory while the latter is

one of the reasons for vertical integration.
Although agency theory and transaction cos
different perspectives, they both agree on the need for

t theory view corporate governance from
shareholders to control managers.

* Rahul Kochhar, *Explaining Firm Capital Structure: The Role of Agency Theory vs. Transaction Cost Economics® (1996)

17 Strategic Manual Journal 713, 715.

2: ibid.

” Tricker (n 5) 223.

;B ibid.

.. Coyle(n4)8.

j" ibid.

ibid.

" ibid

2 Oilver E Williamson. “Transaction Cost Economics: The Governance of Contractual Relations' (1979) 22 Journal of Law
and Economi y . , .

3 MiCh:ec;T]c[fezigl?’e’i?at d Douglas J. Miller, ‘An Empirical Examination of Transaction- and Firm-Level Influences on the

Vertical Boundaries of the Firm” (2003) 24 John Wiley & Son 839, 841.

s
35 QIOmOn (n3)14.
ibid,
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36 Unlike agency and transaction
ircumstances or predict

accountability, structures, attitudes ang

iputors proposed that for a company to be
he company managers to a

enters into @ wide range of
Gl bec;l:s?dtehse (t::gi]falr;;al relationship with their
:1 relationship.39 The supporter§ of this theory
n the company takes into account the
keholder’sin @ company and how are

stakeholder Theory he
i The call for this tyP€ of management started |
older theory does

mends 2 palance ©

ibe current €

cost theories, stakeh
relationships, it recom 4
practices in a company- Freem'an, on
stakeholder conscious, it has to incorp

broad range of s'cakeho!ders.38 The basis
legal relationship with other persons or group

shareholders, thus under the duty to protect suc e

further argue that the shareholders interests are met o:hyer o
* o - . e

interests of other stakeholders. Who then are these iy pS T o ustfabil

i ifi ‘dentified to be indi .

t dentified? stakeholders have been | . e . Ry

i:teeyrelst in the way a company is managed and they are identified byh the|4r1 |:tﬁ$;5;cn:ftrgm this'p t;z
:1nal interest in them- 0 ;

and not whether the company have the same functlon‘a : _

stakeholders of a company have been identified to include its employees, suppl|e(ris,ﬂtiustoer::::::,l

lending institutions, the community in which they operates, the government an eg

public.?
Stakeholde
who too are stakeholders in the

or groups who the company a
company which its managers should attempt to meet. This a

for its attempt to protect every party with an interest in t

discussed.

Having discussed the underlying frameworks that underpin the advancement of corporate
governance, this article will now examine the importance of corporate governance, its aims and
objectives with the role of disclosure to foster good corporate governance.

As written in the introduction section of this research, the recent growth of corporate

ed to the recent financial crisis, corporate scandals, failed companies and
the business world. One of the many corporate scandals worth
rtance of corporate governance is the collapse of Enron, a leading
energy trading company in the United States of America. In 15 years of its incorporation, Enron grew
so large that it became the 7" largest company with over 20,000 staff in over 40 countries including
the United Kingdom™ where it was the first company to begin construction of a power pl’ant at the
der?gulation of the United Kingdom’s energy sector.* It had series of award for its continuous
a_chlevements until the late 1990s when its signs of distress began to show until the compan finall
filed for bankruptcy.” Examples of the woes of Enron include when it wrote off $537pM'\|’l' ty
res?Ive a contract dispute over North Sea Gas in 1997 and when in 2001, Dyn 'I Ion' ;
which Enron was working at merging with, pulled out of the merger h’ ! EEV,’ ’ comPEt'ltor Wlt‘
began to appear. At this time also, the company credit rating b I\g/l i ’en Enr-on s'accountmg o
barely above that of junk bonds.* On the 2" of Decemb g by Moody' credit ating agency e
mber 2001, the company filed for Chapter 11

nterest of their shareholders
the interest of other persons
have their interest in the
the stakeholder theory
her theories

r theory calls on managers to not only consider the i
company being owners but to consider

Iso have relationships with as they also
rticle aligns with
he company unlike the ot

governance can be attribut
other negative occurrence in
mentioning to augment the impo

:: Solomon (n 4) 14.
37 Thomas Donaldson and Lee Presto, ‘The
’ Stakeholder Th i
(1995) 20 Academy of Management Revi ) S o 0 S . o
‘8 9520 Acsdemy ; P e cepts, Evidence, and lmpllcatlons
*ibid 13.
:? ibid 6.
Y Donaldson and Presto (n 38) 67.
4; Coyle (n 3) 8.
BBC News. ‘Enron Scandal at-a- i i
?fcessed s glance’ (Business, 22 August 2002) <http://news.bb tm”
BBC News, ‘Rise and Fall of a | | C'CO.Uk/”hi/busmessn780075.5
- S n E H ) .
41—!)_61..7_\851111> accessed 3 March 2013. SRR NI (Ssiress; 28 November 2001 st
o ) <http://news bbe.co.uk//hi/busit®
Solomon (n 3) 30 and 31.

56

Scanned with CamScanner



bankruptcy. This sort of bankruptcy allows a company to reorganise while being protected from
creditors."7

Enron’s scandal amongst others showed the world the effects poor corporate governance
may have on a company. The scandals in Enron which eventually led to it filing for bankruptcy were a
wakeup call for the need and importance for good corporate governance for a company to succeed.
The importance of corporate governance cannot be overemphasized. The following are some aims,
objectives and important characteristics of corporate governance:*® .
i Corporate governance encourages transparency and accountability in the way a company is

run.

i, Corporate governance tries to ascertain that adequate system of control is in place to
safeguard company’s assets.

ii. Corporate governance tries to guarantee that the company is run in the best interest of the
shareholders and other stakeholders as introduced in the theoretical framework.

iv. Corporate governance tries to stop an individual or a group of individuals controlling the
company.
V. Corporate governance is concerned with the type of relationship that exists between the

company’s managers, board of directors, shareholders and other stakeholders. It aims at

balancing the demands and needs of these individual groups.

In the next section, the article considers the Rule which mandates the disclosure of certain
information in a company. It also considers another Rule and Code which provides for disclosure as
well but gives room for the company to explain noncompliance of any of its provisions. It considers
the different information mandated to be disclosed and information not mandated to be disclosed,
yet disclosed by companies to foster investor’s confidence. The article considers these vis-a-vis the
functions of the executive directors of a company in preparing the information to be disclosed, the
role of its board of directors in disclosing the information, the role of the different committees of a
company in assuring itself of the integrity of the information disclosed alongside the functions of the
external auditors.

DISCLOSURE AND CORPORATE GOVERNANCE

Disclosure relates to the different information produced by companies, such as its annual
report, which contains the director’s report which must include amongst others a business review,
the profit and loss account, balance sheet, cash flow statement and other required items.* The
company’s financial reports and its disclosure are the main ways management communicates with
its shareholders, investors and potential investors.”® At present, some companies, in addition to
producing mandatory reports, report also on items which relates and affect their type of business to
proof their worth to investors and potential investors, such information is called voluntary disclosure
as they go beyond the mandated minimum.”* Examples are presentations at Annual General
Meetings (AGM), press releases and management forecasts. The question this type of disclosure
raises on the other hand is the quality and truthfulness of same as the information is not mandatory
neither is it audited. Be that as it may, the act is encouraged as it improves transparency which is
one of the objectives of corporate governance, fosters confidence of the investors on their investee
Companies and reduces information asymmetry.

For companies listed on the London Stock Exchange, The Financial Services Authority
Disclosure Transparency Rules set out certain mandatory disclosures on them as a means to
achieving good corporate governance® while its Listing Rules and the UK Corporate Governance

*Tibid 28,
48 .
« Mallin(n2) 8,

5 S0lomon (n 3) 152, . :
Paul M. Healy and Krishna G. Palepu, ‘Information Asymmetry, Corporate Disclosure, and the Capital Markets: A

B'ei‘t;i'zw of the Empirical Disclosure Literature’ (2001) 31 Journal of Accounting and Economics 405, 406.
id.

2 K.
Financial Reporting Council, The UK Corporate Governance Code 2010, Sch B 28.
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Code gives room for a comply or explain disclosure regime.”’ It is important to statedthat the_ Uk
. e i f different corporate governance codes. Besideg

Corporate Governance Code is a codification 0 o to disclose specif
providing for a comply or explain requirement, it mandates companleii Tansharen F;emﬂeg
information so as to comply with certain provisions of the FSA Disclosure and Transp cy .Ules,

; ‘g Corporate Governance Code used in this
The sections of the Listing Rules and that of The UK p Etocke Exah
research apply to companies with Premium listing only on the London Stock Exchange. The
provisions of the Disclosure and Transparency Rules are set out below: . . _

Sub-chapter 7.1 of the Disclosure and Transparency Rules deals with t.he audlt. commlftee of
listed companies or bodies in the company with similar functions of the audit Commlttee v.vhnk.e DTR
7.1.1 R to 7.1.3 R sets out requisites of the composition and functions of the commltgéze or its similar

body.*® The disclosures required of this subchapter are in DTR 7.1.5Rto DTR7.1.7 G: They- state:
e DTR 7.1.5 R: That listed companies must make a statement to the public disclosing which
body performs the functions of the audit committee and how the body is composed.
e DTR 7.1.6 G: This provides that the statement to be made according to the provisions of DTR
7.1.5 R can be added in the corporate governance statement as directed in DTR 7.2.
e DTR 7.1.7 G provides that the observance of relevant provisions of the UK Corporate
Governance Code (set out hereafter) will be compliance with DTR 7.1.1Rt07.15R.
Subchapter 7.2 provides that the corporate governance statements to be produced must
either be contained in the director’s report or in a separate report disclosed at the same time with
the annual report or disclosed on the company’s website. Where disclosure is made on the
company’s website, there must be a cross-reference in the director’s report.57

DTR 7.2.2 R specifies that the corporate governance statements must include a reference to
the corporate governance code which regulates the company (In the United Kingdom, the corporate
governance code is, The UK Corporate Governance Code which regulates companies with a premium
listing)*®.

e DTR 7.2.3 R further to the directive of DTR 7.2.2 R provides that where the company is not in
compliance with the provisions of the Code, the company must state the provisions of the
code it departed from and explain its reasons for doing s0.”

e DTR7.2.4 G provides that compliance with Listing Rules 9.8.6 R (6) will satisfy the provisions
of the Disclosure and Transparency Rules. (The provisions of the Listing Rules will be set out
hereafter).”

The mandatory disclosure as given by the Disclosure and Transparency Rules directs listed
companies to provide the following in their corporate governance statement:

e« DTR 7.2.5 R: This provides that the corporate governance statement must include a
description of the main qualities of the internal control and risk management systems of the
company taking into account the financial reporting process. DTR 7.2.10 R provides for
group companies. It directs the holding company to produce a group director’s report which
must state a description of the main qualities of the group’s internal control and risk
manag.ement systemsaof the company taking into account the process for preparing
consolidated accounts.®*

DTR 7.2:6 R: This provides that the corporate governance statement must include
information stated i.n paragraph 13 subparagraph (2)(c), (d), (f), (h) and (i) of Schedule 7 0
the Large and Medium-sized Companies and Groups (Accounts and Reports) Regulations

53 ibid.
 ibid.
3 ibid.
56 ibid 29.
7 ibid.
58 ibid.
*.ibid.
“ ibid.
%! ibid 30
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agraph.62 The

2008 if the company is obliged to comply with the requirements of that par
Accounts and

mentioned Paragraph in the Large and Medium-sized Companies and Groups (
Reports) , Regulations 2008 concerns the directors’ report of a company where the
company 53 securities carrying voting rights, traded on a regulated market as at the end of
that year. The specific provisions required by the Disclosure and Transparency Rules in the
Large and Medium-sized Companies and Groups (Accounts and Reports) Regulations 2008
in paragraph 13 are:

= 13. (2) The directors’ report in reference to the end of that year, must include

comprehensive information, on the listed items below:

(c) where an individual has a significant direct or indirect holding of
securities in the company, the details below should be known to the
company:

(i) the identity of the person,

(ii) the size of the security holding, and

(iii)the nature of the security holding;

(d) where the individuals securities holding carry special rights with regard
to control of the company:

(i) the identity of such individuals, and

(ii) the nature of the special rights;

(f) the directors’ report should include any restrictions on the company’s
voting rights, especially:

(i) restrictions on voting rights of holders of a given percentage or number of
votes,

(ii) the time limit for exercising voting rights, and

(iii) procedure where an individual other than the holder of the securities
with the company’s co-operation have financial rights;

(h) any conditions that the company has pertaining to:

(i) appointment and replacement of directors, or

(i) amendment of the company’s articles of association;

(i) the powers of the company’s directors, including any authority in
relation to issuing or buying back by the company of its securities;

This article will now consider the last two provisions of the DTR as it relates to mandatory
disclosure by companies. DTR 7.2.7 R directs that a company’s corporate governance statement
must give account of its composition and operations of administrative, management and supervisory
bodies and their committees.®® DTR 7.2.8 G states that compliance with the significant provisions of
the UK Corporate Governance Code will satisfy the requirement of DTR 7.2.7 R.%

This article will now consider the requirements of the Listing Rules. It is pertinent to state that one of
the conditions of admitting companies’ shares on the stock market in the United Kingdom is the
companies’ undertaking to make frequent and periodic disclosures on the companies’ financial and
non financial affairs in compliance with the Listing Rules.®® This disclosyre does not eng here, listed
companies are still subject to the Listing Rules continuous disclosure requireme.nts. th_ere. the
company does not comply with the provisions of the Listing Rules, the company is to explain in its

. . 68
annual report the reasons for its noncompliance.

02 .+ .
~ibid .
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Listing Rules 9.8.6 R apply to com
overseas incorporated companies.
listed company must consist of the fo

United Kingdom while 9.8.7 R apply ¢,

‘ac incorporated in the
panies incorp t the annual report and accounts of ,

69 The Rules provides toha

ing information: . . ;
HOWADERRINS ied with the main principles in the Uk

i mpli
3 statement of how the listed company has co
Corporate Governance Code in a manner that would enable shareholders understand the

company’s compliance.

a statement to also include: ) ) _

. if the company complied throughout the accounting period with the relevant
provisions in the UK Corporate Governance Code; or N -

. where the company does not comply with all the relevant provisions in the UK

t the accounting period, it should set out:

Corporate Governance Code throughou
(i) the provisions not complied with; _ o
(ii) where noncompliance is with provisions that require a continuing nature,

the period within which the company did not comply with parts or all of
those provisions; and
(iii) the company’s explanation for noncompliance.
This article will now analyze the provisions of the UK Corporate Governance Code. Further

to the Listing Rules comply or explain obligations on disclosure. The Code requires for speg'ilﬁc
disclosure which must be provided in order for listed companies to comply with the Listing Rules.”" It
provides for the following items in a listed company’s annual report:72

a statement on how the board of directors of the company operates. The statement should
include the types of decisions reserved for the board and types of decisions which are
delegated to the company’s management (A.1.1);

the name of the listed company chairman and where there is a deputy, the name of the
deputy chairman as well as the names of the chief executive, the senior independent
director and the chairmen and members of the board committees (A.1.2);

the number of times the board meets, the number of times the board committees meet and
the individual attendance by directors (A.1.2);

if the chief executive officer is appointed as chairman of the company, the company should
state its reasons for doing so. This disclosure needs to be in the company’s annual report
after the appointment (A.3.1);

the names of the non-executive directors whom the board verifies as independent, with the -
board’s rationale where necessary (B.1.1);
a separate section in the annual report should explain the role of the nomination committee
and the procedure the committee used in board appointments. Where the committee did
not use external search consultancy nor open advertisement in the appointment of the
chairman or a non executive, an explanation should be given. (B.2.4);

any substantial changes to the commitments of the chairman during the year (B.3.1);

a statement on the procedure the board used in carrying out performance evaluation on
itself, its committees and directors (B.6.1);

directors explanation on their responsibility to prepare the accounts and a statement by the '
auditors on their reporting responsibilities (C.1.1); '

a'description‘ by the directors on the company’s business model and the strategy in place =
aimed at achieving the company’s objectives (C.1.2);

?Csta?:t;ement and evidence where necessary to show that the business is a going conce” !
d.3);

%9 Financial Reporting Council (n 53) 30.

7 ibid.
7 ibid 31.
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* areport by the board with information that it has conducted a review on the effectiveness
of the company’s risk management and internal control systems (C.2.1); .

° @ separate section which explains the role of the audit committee in discharging its
responsibilities(C.3.3);

o if the company has no internal audit function, an explanation for its nonexistence should be
given (C.3.5);

e the audit committee is make a statement explaining its recommendation on the
appointment, reappointment or removal of an external auditor in the event that its
recommendation is not approved by the board. The statement should also explains the
board’s refusal (C.3.6);

e an explanation of the policy to protect the external auditor’s objectivity and independence
where the auditor provides non-audit services (C.3.7);

e an explanation of the function of the remuneration committee as directed by the Large and
Medium-Sized Companies and Groups (Accounts and Reports) Regulations 2008. Also, an
explanation on whether or not a an executive director who takes up the position of a non-
executive director in another company, retains such earnings and what the remuneration is
(D.1.2);

* the measures by the board to ensure that its members especially the non-executive
directors are aware of the opinions of their major shareholders about the company (E.1.2).

In addition to the above disclosure, the board should also make available the following
information which may be placed on the company’s website.”

e the job description, its explanation of the role and the authority delegated to the
nomination, remuneration and audit committees of the company (B.2.1, C.3.3 and D.2.1);

* the basis of appointment of non-executive directors (B.3.2);

» if the performance evaluation of the board is carried out by an external facilitator, a
statement should be made if the facilitator has any other relationship with the company
(B.6.2); also

* ifthe company uses remuneration consultants in setting the remuneration of its directors, a
statement should be made if the remuneration consultants have any other relationship with
the company (D.2.1).

Also, where a resolution to elect or re-elect directors has been made, the board of directors
of the company are expected to disclose to the shareholders in papers accompanying the resolution
the following information.” This information is to enable the shareholders make an informed
decision:

* adequate biological details of the directors up for election or re-election (B.7.1);

* reasons why an individual should be elected to a non-execution function (B.7.2);

* where a non-executive director has been re-elected, the chairman is to confirm to the
shareholders that after a performance evaluation of the non-executive director, the non-
executive continues to be effective and committed to the job function (B.7.2).

Again, where the board recommends an appointment or reappointment of an external
auditor to the shareholders, the board should disclose in the papers following the recommendation
Whether or not it accepted the recommendation of its audit committee.” In the event that the
board does not accept its audit committee recommendation, the audit committee should in a
statement explain its recommendation. The board is also required to state its reasons in a statement
for taking a different position (C.3.6).

Having examined the different information especially information relating to financial
accounting required of a listed company to be disclosed, the advantages of disclosure mechanisms
Can therefore be seen to include amongst several reasons first to encourage directors to act more

" ibid 32
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% ibid 33,
ibid,
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. w their actions will be regy|y,
meticulously and honestly in their duties because thetlel:\:iorporate and frauidulent behawollx
exposed.™ This imminent threat of pub|_ic g g Pr: reduction in agency costs as there ig No
in the directors from occurring in the first placg. Hlence. directors to ensure they perform thei
need for shareholders to incur expenses monitoring the
duties properly.”’ ; i
pSeF;on\ély, information disclosure helps ir;vestors to mal.<e lﬂsjlljl:/e Ii:fcr::::jeed i'cml\e"\:-'/:,!tlgn ;:It
decisions whether or not to invest in a company.” Hence when d!sc osure ) e
P iel | access to information about a Company,
playing field so that all market participants have equa ) d decision whether or
Investors can then on the basis of information disclosed make informed decis . 'thnm
investing in a company’s securities is worthless.”” This is based on the argumenI Z \A.Ilh out
disclosure, investors would have inadequate information with regards t.he risks re.ate. wit :'fny
particular company. Hence, disclosure promotes fairness and enables the investors with informatiop,
to make wise business choices.*® o

Thirdly, asides from investors using disclosed information to make wise |n\festm-ent
decisions, disclosed information also fosters investors confidence in securities market. Again, this is
achieved with the backing of disclosure rules and codes that deter fraudulent corporate condtljct and
equalize access to information which boosts investor trust and confidence.®! The company in turn
gains capital from the capitals investor brings to the market. The capital company would have sought
for from other sources is now made available to it at lower prices.”

In addition to this, disclosure decreases investors risks and protects the public interest.®
Disclosure rules and codes ascertains this by directing companies to disclose certain information
about the conduct of its directors in managing it but the rules and codes preserves the autonomy of
investors to decide for themselves whether the conduct of the company’s mangers is sufficient to
encourage or discourage the purchase of company’s securities rather than the rules and codes
prohibiting certain forms of conduct.® Hence the advantage of disclosure mechanism is that it
promotes the protection of investors and the public interest without interfering with the company’s

operation. This article will now discuss the weaknesses of existing disclosure mechanism and
recommended solutions to the challenges of existing disclosure mechanism.

WEAKNESSES IN EXISTING DISCLOSURE MECHANISM

The recent global financial crisis and its negative effect to the business world occurred
despite the awareness of corporate governance and disclosure standards with the function of
executive directors and other checks on the executive directors and informa
corporate governance in place. This raise questions as to how a
mechanisms in place to protect against such failures in the business world.

One of the fundamental weaknesses in disclosing information is the difficulty in presenting
information that is simple to read and help understand the operations and structures of
companies.®® This can be attributed to the formalized language written by company’s lawyers to
protect the company’s liability rather than provide investors with meaningful information . Thus,
investors often lack the ability when faced with disclos

. - ure in a formalized language to comprehend
same, talk more of using the disclosed information effectively. As a result of this situation, disclosure

tion they disclosed in
nd why the crisis occurred with the
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dO*?.f?_”Ot achieve its aim in communicating to investors so as to enable them reach informed
decision.

Anqther limitation to disclosure can be seen where even though relevant information is
made public, disclosure still results in confusion and poorer decision making by investors.®” This
occurs when the investor simply cannot decipher the information before him so as to make
reasoned decision in his favour. Where this is the case, the purpose of disclosure mechanism is
defeated especially where investors who took cognizance of the information disclosed made losses
over other investors that disregarded the information disclosed.®® Hence, disclosure may not be a
suitable mechanism for regulating corporate governance.

Another weakness in disclosing information which is evident from the psychological
literature point of view is that as a general rule, people tend to think that they are better at
achieving targets than others.*® Applying this line of reasoning to companies, executive directors
tend to think that their company is better than their competitors, thus perform better in business.”
They develop an exaggerated sense on the value of the type of business the company does and the
quality of the services or products the company supplies.”® This illusion drives them to think that
positive results in the company were by their efforts and bad results were caused by external
constraint beyond their control. This attitude is seen in the annual report and accounts of their
company where favourable outcomes are presented to be as a result of company strategy and
managerial efforts while unfavourable outcomes are blamed on external circumstances such as a
new government policy.”” Even in presenting forecasts about the company, this attitude can bring
about the executives overestimating their ability to predict the future accurately. This over-
confidence attitude in the executives may lead to presenting rather distorted information to
shareholders and the public.”® Executive directors are not the only ones with unwarranted
confidence, investors too may also be over confident in their ability to make wise investment
decisions. This is evident where they think that positive investment outcomes are due to their skills
and strategies to read between the lines of corporate disclosures to ascertain which company’s
disclosure is truthful and can be trusted.™

A crucial weakness in disclosure worth discussing is the cost of same because a company
incurs a lot of costs gathering, analyzing, drafting and editing all the information needed to generate
the required disclosure which involves extensive time and efforts from the executive directors,
members of staff, lawyers and accountant. Arguably, the cost implication may be beyond the
capability of a company..”

There is uncertainty in disclosure being a suitable mechanism for regulating corporate
governance as it fails to serve its purpose of effective means of communicating to investors and
potential investors. This calls for the need of alternative means to protect investors and the next
section of the research recommends other institutional mechanisms to support disclosure

mechanisms in protecting investors. The following are its recommendations:

The Role of the Board of Directors:
Company as a juristic entity can only function through the functioning of its human

representatives. Hence, the board of directors is charged with the responsibilities of running the
company.% In order to achieve an effective board, this research supports the recommendation of
the UK Corporate Governance Code where it states that the spirit and letter of the code should be

- ibid 160,
., ibid 162.
,, ibid 163,
,, 1bid 164,
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ibid 165.
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s collectively fo
embraced.” It further recommends every company to have ; bszar\‘:dthtahte::tshould be a\::Iearrthet
success of the company.®® To ascertain the effectiveness on the en'the roles of the individyy,
division on the roles of the personnel heading the board belt\htlf e the IndNidUBE o act:
responsible for running the company business.” This creates a piatio F rcoTiDanis th e o s
checks and balances on themselves to avoid a person to dominate the mpan (-)f . nt
however that the board decides that its chief executive officer occu.pts]f ::E I;F:c(;)ard‘s e eohs prigfrt‘y
chairman, the company’s major shareholders should be consulted wit he E o Wiibuch & il vla
its decision.'® Following from this, the appointment of board .n?embers s ouI io [rouEn @ for tz,
rigorous and transparent manner so as to appoint only qualified personnel Wi Ptk S
board and on its committees.’®® Also, directors on appointment whether executive or non ECUtIVe',
directors should receive induction to enable them know the co'mpany 50 as to perfor:rr] th?.r
responsibilities effectively. They should also undergo training from tlm'e to t_lme to re.fresh t e|r.sk|||s
and knowledge.’® To properly function, the board should be given mfgrmaﬂon {"_?_t'melv
manner.'” To further determine that board members do not lose sight of their resr?on?l_bulltles, the
board with the chairman taking the lead should perform an evaluation on itself |nd!V|dualIy an'd
collectively and they should be submitted at uniform intervals for re-election subject to their
performance.®
Credit Rating Agencies:

The role played by Credit Rating Agencies cannot be over emphasised. They have in the past
given good ratings to companies that did not deserve same even when they were presented with
inadequate historical data and in some instances flawed models.'®® They have also rated companies
in which they had helped structure their instrument.’® This act is wrong as they like auditors should
not be seen to be rating instruments they have advised on. All these practices by rating agencies
have contributed to the recent financial crises and have made investors lose value of the quality of
the rating given by credit rating agencies."”” This certainly calls for improvement in the how ratings
are made, and more importantly, how they are used®. |
Accounting Standards:

It was observed in the recent financial crisis that companies employed the use of off-balance
sheet wrongly even after the United States of America (USA) tightened the use of such in the wake
of Enron’s scandal. The use of off-balance sheet allowed companies to present their companies
favourably to shareholders by taking off some transactions of the company balance sheet.'® This
article suggests that stricter accounting standards be implemented and recommends that off |
balance sheet transactions should be included in the balance sheet of financial institutions so that
their true state of accounts will be known to investors and the wider state. |
Regulatory Framework:

For corporate governance to be seen as thriving there is the need to have an effective, well I

resourced supervisory regulatory and enforcement authority of corporations law with clear cut

responsibilities which will be managed in a transparent manner.1*° This will go a long way to protect
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investors, restore their confi

dence in th i companies. The
next chapter will conclude t e capital markets as well as act as checks to p

his article.

CONCLUSION

This article examined d
and considered if the existing
emphasize the role of discigs
resolving the conflict of inter
found that disclosure has its
information on corporate 3
decisions. With full disclosur
there is more accurate pu
frameworks from which t

isclosure as a suitable mechanism to regulate corporate governance
disclosure mechanisms are sufficient. The goal of the article was to
ure in order to achieve good corporate governance as a means of
ests between managers, shareholders and stakeholders. This article
weaknesses thus made recommendations to improve the disclosure of
ctivities to investors so that they can make informed investment
e, the price of security can be expected to shift less drastically because
blic information This article started out by looking at some of the
: he need of corporate governance emerged, namely agency theory,
transaction cost theory and stakeholder theory. Even though this article is not aimed at these
frameworks, it stated its support for the stakeholder theory because of its attempt to put into
consideration the interest of every party with a stake in the company when making decisions on
behalf of the company. The article further examined the importance, aims and objectives of
corporate governance which amongst other characteristics is to foster transparency and
accountability in the way a company is run. To achieve this, disclosure has a major role to play. The
article used the company Enron as its case study to buttress the importance of disclosure in
corporate governance.

The third section of the article examined certain mandatory disclosure provisions of the FSA
Disclosure Transparency Rules which companies listed on the London stock exchange have to comply
with. It also looked at disclosure provisions of the FSA Listing Rules and the UK Corporate
Governance code which applies to companies with premium listing only on the London Stock
Exchange even though the Listing Rules and Code make room for a comply or explain requirement.
The provisions of the Rules and Code provide a platform from which corporations can build on in
disclosing information which protects the interests of shareholders and the wider public. The article
also mentioned the new practice in companies to disclose information not mandated to be
disclosed. This also goes a long way to foster investors confidence in a company. The article further
discussed the advantages of disclosure as seen from these provisions. All these disclosure provisions
go a long way to resolving the conflicts in interest of all stakeholders in a company hence ultimately
protecting shareholders and boosting their confidence in invested companies.

Despite the advantages of disclosure, same is not without its weaknesses, accordingly the
forth section of the article analyzed the weaknesses in disclosing information and named the
difficulty in presenting information as one of the fundamental weaknesses of disclosure, reason
being that the language used in disclosing information about a company are full of legal jargons
which then makes understanding difficult which then lead to information asymmetry. As a
consequence of the weaknesses in disclosure and the quality of negative. effect it cou‘ld have on
investors in a company, this article recommended the use other institutional mechanisms to aid
disclosure mechanisms so as to ensure its effectiveness in disclosure for good disclosure in reality
produce accurate information. The research employed a company’s board of directors and auditors
to be efficient its monitoring and other roles. It also called for Improvemen-t in the role of crgdit
rating agencies and accounting standards so as to uncover companies misconduct. The artlf:le
further recommended for well resourced supervisory regulatory and enforcement authority which
will in addition to other checks still check the acts of companies to ensure tha% they‘ are'run in a

: ; i hat financial and non financial reporting with disclosure
transparent manner. This article believes t cl h h hi
produces price stability and diminishes market volz_atlhty. A; can bfe segntt roug i:mt tbnls ar‘ticle, the
article supports the credibility of disclosure only if the information is true as it enables investors

react appropriately.
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