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QUESTIONING THE SOURCES OF INTERNATIONAL
RIGHTS LAW AND THE UNIVERSALITY OF HUMAN RIGHTS
STANDARDS

AMDLDYE-&DEBA‘!’O AZIZtA'I; OMOTOYOSI*
5 |

ABSTRACT \ |

This articke critically examines two important but controversial areas in
melWiternational debate on meaningful protection of human rights- the
Jvesfion of the sources of international human rights law and the
Jniversality of human rights standards. It argues that there is a need to
zarefully and correctly locate within general international law the
source(s) of law that makes human rights standards universally
applicable to all individuais everywhere With the notion that what is to
> [aken as the soyrce(s) of international human rights law to a large
sxtent.determine thel contours of the universality of the recognised
wman rights standards, the article concludes that there is a need for
2n all-inclusive gnd robust analysis of the two areas in such a way that
=e term ‘human rights’ does not merely conslitute a rhetorical phrase
% those individuals who may be left at the margin of a narrow
sonstruction i: :

i’ ]

. HOW CAN THE TERM 'HUMAN RIGHTS' BE RIGHTLY
JESCRIBED?
Twining cautions '_angl nghtly in the current author view, about making
-nreserved generalizations regarding ldw or legal systems generally
Tne reason being that such generalization. in contemporary times, are
often superficial, misleading, exaggerated, ethnocentric, or in some
=ases plain falsg %' He offers himself as global-sceptic and decries the
=ndency lo ovejuse and abuse’ global words such as ‘global law' and
2lobal junsdictfqp‘ because they tend to ignore 'the crucial point that
nterdependence Is arglative matter' Tohim =~ |
Most so-cagled ‘global" processes and phenomena are
linked tq fsub-global patterns of relative proximity:
geographical cahtiguity, historical connections. military,
economic, ’ political. and trade relations, empires,

T O ¢ Lecturer UEE"BI‘TI'I'EIj_I of tslamic Law, Facully of Law Unwersity of ligiin  PAMB 1518 lbrn Emal
= Sdlamoloye acebagpiEigrenll com  «214B0AS 29550
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alliances, diasporas, and networks. The English
Language, the Common law, the Islamic world, World
Wars | and Il are, in this view,gsub-global phenomena.’

I Taking the above words of taution on board, perhaps what
aspires to true globalism in presenftimes is the International Human
Rights System, even if based enfirely on the singular fact that as
Shelley puts it: '[tlhe issue of human rights is now part of an intellectual
dialogue that assumes headlines in many leading newspapers
throughout the world.™ Human rights is arguably the most popular
terminology in Interirational Law that permeates almost all discourses
and debates whether political, social, economic or even religious.
Political decisions: ‘economic/trade policies and agreements; social
stratifications; religious principles and /or practices often times become
human rights' issues and are evaluated on that basis at national and
international levels

Yet, fér all copceptual and practical purposes, the term ‘human
rights' has from inception been and still remain not only 'a political issue
of extraordinary concern' but 'as well an intellectual and legal problem '
* For the conceéptual, the precise nature and definition of what we all
mean by ‘human rights’ has continued to remain elusive. Efforts by
leading commentators to pin the term to some particular levels of
understanding haye ranged between cynicism and utopianism To
some political scientists, (human) "rights are the privileged
vocabulaties in negotiating issues and constructing institutions, at
least in the West™ which if not constrained has the potential, as some
legal writers hlave stated, of easily slipping (or has slipped already) into
a‘political football "

On a lighter and perhaés comical note is the following
commentary by Falk .

The concept of human rigits is the mother's milk of the

international community. Problem is. these days human

nghtsc?meinmureflavursthanccﬁeearsnl’tdrinks. E

1

Twining, W 48 ‘mplications of "Globalisation" For Law As A Discipling’ Fragentad al the
Cammansvealth Gcholarship Commission Legal Network Launch Conference, 13-14 June 2009 Pp
1.3 Onfile with the author.

‘Shefley, L1, 1889 "Human Hights-as an intemational lssue.’ Annals of the Amencan Academy of
Palitical and Socigl sclence, vol 506, p 43

‘I, P 43

‘Frohock. PM.. 2008, ‘Human Rights and Resaarch on Inchoate Lile. An Emerging Set of Limits for
Rights Vocabularies™ 30 Hurnan Rights Quarterly. P 860

‘Hainge, E., 2008 ‘Even-handedness and the Politics of Human Rigs.” 21 Harvard Hurnan Righs
Joumal, T-48 PT

Faik R..Eﬂ-ﬂi'Human Rights’ Foreign Policy. No 141 P 18
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Would you like the Asian, Islamic, irvhigenous, economic,
European or the U.S. version? And how would you like
your humari rights to be served: "with sanctions, regime
change, corpbrate window dressing, or good old-
fashioned rhoral suasion? [Human rights are] the most
effective- and most mjsguided- recipes for promoting
human dignity arbund the world (Parenthesis added)

Likewise, tl'l-.e argument by Evans’ presents human rights as not
anly ‘a concept that empowers those threatened by state violence but
also 'offers an instrument for domination' which are necessary in
market discipline and relations to ‘maintain and legitimate particular
forms of production and exchange.' Accordingly, he further argues,
given that lots pf atterition Is accorded issues such as 'trade, property,
and finanice' tHén to ‘poverty, the environment, and socioeconomic
nghts' within the I_‘egaa‘ discourse of human nghts (as international
numan rights law, hereinafter IHRL), it may be syggested that "human
ife is valued as a means to an end rather than an jnd in itself’
Another description of human rights as "internationally
suaranteed legal entitlements of individuals vis-a-vis the state, which
serve to protect funddmental characteristics of the human person and
ris or her dignity in ;:'teacetime and in times of armed conflict"” while
seing useful for pedagogical purposes can also become victim of its
awn construction. Surely, one may argue. that a description of human
rights as 'legal entitlements of individuals vis-a-vis the state' merely
_nderscores one of the traditional views on the origins of human rights
as articulations 'in the post Holocaust world solely for the purpose of
orotecting 'tnc*i.-'ldualsfrcm abusive modern states'” thus making states
the sole duty‘bearers of human rights obligations. This definition. in the
current autrjdr“s view, ignores the conventional perspective that States,
while being the primary duty bearers of human rights obligations, non-
State actors such as transnational corporations and private individuals
must be recognized as I'lawng certain duties too if human rights are 10
se protected more meaningfully. As Sterner observes-
[Tlhe notion that the human rights movement regulates
onlyistate conduct is at best an hjstorical observation As it
deveiois, human rights law continues to erode the long

1

¥
Syans T 2005 Intemanonal Human Rights Law as Power/Knawledge ' 27Human Ragits Quinrtedy

o 1046-1068 & 1056-8
“ alin and Kinzl | 2000 The Law of mtgemational Hurhan Rights Protection. Dxtorg; Univarsity

Srpsy M 32
afsharn R 2007 ‘On Hmtoriography of Human Rights Reflections on Paul Gardon Laren's The

= alutron of intemational Human Rights: Visions Seen .’ 29 Humar Righits Quarterty. P8
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standing notion of a public-private divide, in the sense of
state and non-state actors, where only the former IS
subject to regulation under international law.

Eurther, describing human fights simply as ‘legal entitlements’
appear to incline strongly towardg the theory of legal positivism which
locates the origin of human rights only In international guarantees such
as treaties and conventions. This notion is contrary to the postulates of
the natural law theorists who consider the 'dictates ol natural law as
being an appeal much saner and safer than to the uncertain and
unenlightened opinions of a befmused electorate’” on the ongin of
human rights. To the naturalists, the 'basic principles of law (like human
rights) are not determined by shifting legislation or even by treaties.’”

Taking account of the discussion so far, it is arguable that the
richness of the muititude of lenses through which the human rights
lerminology may be refracted makes a universally/globally acceptable
description a difficult if not impossible task Perhaps a universally
accepted definitft:_-r’lais an antithesis to the human rights program itself
that lauds, inter alia, the principle of freedom of thought and individual
expression to all persons. Mumgg from the conceptual problem of the
terminology to the practical, whether or not in application the contents
of the specific human rights guarantees have universal interpretation
or must as of necessity be contextually relative to the socio-cultural
exigencies of each domestic jurisdiction 1S still providing much fertile
ground for serious debates. A prior theoretical problem is the guestion
of the source(s) of IHRL. All in all, the case seem to be that that we all
generally agree on the term ‘human right in so far as it is not a
requirement of the agreement 1o define in specific terms what it
entails '* What follows in the sections below is an examination of the
question of the sources of IHRL and that of the universality of human

rights standards guaranteed by this law

| SOLVING THE QUESTION[OF SOURCES OF IHRL. -
It is obse‘rvid that some melsure of caution must be exercised in
analyzing th sources of IHRL. Astudy of relevant literature indicates

-!'lhal ihis is an area fraught withsenuus!ydwergentwews.Legai

+ Sreiner, H 4., 2007 Human Rights: The Deepening Footpiiit * 20 Hansard Humarn Rights Joumal

[

Ugrawn, BM, 1940, ‘Changing Concepls of Internatonal Law’ 3413 The Amaoncan Jourmnal of
infernationly Lew PS04

itnd ’

“Gea the siastement by one of the members of the Committes responsible for the drafing of the
Universal Declptation of Human Rights (UDIIR) as cited in Glendon, M. A, 2001 A World Made New
Efeanor Rn-}sia.'r and the Universal Declamalion of Hurrian Rijghts. Random Hause incPI
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t:pmmen:atnrs_ have given the pragosition that the concemt of human
rnghts owes its 'distinct international flavour to international law

generally * IHRL is therefore regarded simply as part and parcel of
internatipnal law, the former supposedly sharing the same
characteristics and sources as the latter. " In order to test the validity or
otherwise of this assertion, it is important to ascertain in the first
Instance what the sources of international law are and to thereafter
examine the extent to which one may say that the same sources serve
- as the basis upon which norms of IHRL may be grounded. An
authoritative indication of the sources of international law 1s Article 38
(1) of the Statute” of the International Court of Justice (1CJ) which
provides -
1. The Court, whose function IJH} decide in accordance with
International law such disputes as are submitted to it, shall
apply:
a. international cenventions. whether general or particular,
establishing rules expressly recognised by the contesting
states;

b. Interpationdl custom, as evidence of a general practice
accepted as law;

c. the general principles of law recognized by civilized
nations,
d. subject to the provisions of Article 99, judicial decisions and
' the teachings of the most highly qualified publicists of the
various nations, as subsidigry means for the determination
ofthe rules of law J
| ]

It is safg to argue that only the sources contained in (a) - (c)
above are relevant for discussion in relation to IHRL for obvious
reasons. Taking the listed sources in their order of formulation, it
appears that ifis only the position of international human rights treaties
as the legal source of some human rights obligations, especially in
relation to States party to them, that appears settled. On this issue
most international human rights experts would generally agree that a
sure and straight-forward source of IHRL are human rights guarantees
enshrined in the provisions of the existing human rnghts treaties Inone
such sense, ithas been contended that ‘treaty law provides solid and

Beyam C 1899 ‘The Legal Premises for the Intesnational Protection of Human Rights' In Gopdwin
Gl ang Talmon (eds ). The Raifity of intermahional Liny Esgayn in Honour of lan Browsilio Oaforgd
Clarendoi Press. P22 |

“Rethman. J . 2003 Intisrnation Human Rights Law A Pra feilf -ﬂ.'*lrr:.:lrl'i Harow, efc Longman
P13 .
Avatlable at hitp s icp L gioocumentsimdoy Ladl acoepsed 11 Jarm.-a"itl'-t
]

doiarviad 0f !nr-'r-r.frm.'f.u Lavwe dppad f;mrm.'fwr. W : 5 |
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- not ta simply uaupéte compelling lggal foundations'’ upon which o

pase some human rights obligations largely because the legal
character of treaties generally ‘appears to be more or less
uncontroversial'.”

In spite of this conténtion, itis acknowledged that the provisions of
~ international human rights instruments In some situations are nol
» adequate for human rights protection for the reason that it is possible

for the vjolation of spme human righls violatidns of some States to be
left unaddresped ® This may be for the reason that an offending State 1S
not party tost 'governing treaty or that the provisions of a particular
treaty are such that are made subject to the domestic legal machinery
which; plaqe's municipal legislations at par or above provisions of
iternational inptruments. Considerations suct as stated have fuelled
the desire to locate human rights ubﬁgaliuns{h some other sources
dther than treaty law ' The quest has given rise to questions and
arguments as regards whether of not it may be said that some human
rights norms are grounded or pOS$ESS sog'ae strong foundations in
customary law™ as stated above inf@rticle 38 (1) (b) of the ICJ Statute.
'|nternational customs’ as provided in this paragraph appear to accord
. with the traditional view on the twin requirements of evidence of states
. practice and a sensé of legal obligation (opinw jurs) before a rule of
; international law may be said 0 If*e developed based on custom.”
While some commentators HRL have argued for the existence
 of some human rights norms ag customary IHRL,” this notion has
peen chauengﬁd as not satisfying the two basic requirements for the
development Of a norm as international custom.” For example, based
on the traditional 'states practice and op In W juris' paradigm, it is not
entirely clear whether the continuous and countless invocations of the
provisions of thg provisions of a non-treaty UDHR in most national
jurisdictions™ can safely be taken asevidence of state practice of

“imma, B ang AN P AGEA.80 "Tha Sources of Hurman Rightn Lo Cusiom Jus Cogens. M Guneral Pincipies’ 12
Asfrads YEIDOOH of Ingernatmnal Law Pp B2
“Toic
imleig 107
i
L "Liligh, B OEESE The Greweng Imporiance of Cusomany Inteenaliand Human Fgnts loaw " 35 SR, - piriid of =
wifarmatichm and Compiralive AW F2 compaie wilh Crfumato, & 18866 jieman Aights a8 Fan ol Customary
intainanignal L A Plaaior Crange of Paradgms '35 Georga Joumal ol g mALons ang Camparatve lsw Pp 51-2
i Hyn L 1095 gf Human FRghts and iyt “Sovereignty” &5 Gegmg ol of (ipansanonnl and Compalative Bw
Pa5 )
e il S ourmal citation @s (e wid citmd in note I3 supa Hannum, H. 19856 The Salls af the Unvgidal
1 Decincation :-FIJ-..rnau Rights it Mational o indieraional Law. Pp. 287397 Wnkitrd & S e of Treatesand O
F'un‘h.il'.|I1l,r|rlntqnnl.ﬁr.:ﬁunlrm".-.*.tumijl'tf Lo of HumEn Fognis Pp 08146 Paust J 1. “Tnie Comphs faliuie Sourtus
and Ewteneds of Customiy Fiuman Highls * P4 ¥ vE4 pir, G The Rl al Eapesdn i Piinang R an Cmesh
Courts Py 335242
Sippsiis. 8., LAgE b sy e ruatan il Hympan R sl Pp V81200 Seplie & 1088
Enhprgitig e Cuttond it reSIrON i LW u.'Hun-..arﬂ'nu;mt:--:Fu-J-rnlf: ] 4 Casharmes Low
Eawad Pp 127187 mﬁcfnm.t 1588 Supranolels L ]
‘5 emena, B andAlsion. P 108598 Supranote 14, PP £8 aﬁqlm
Fpaggunigm, H, 19068 qupda note 24 Pp. 28T ST
'
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opinia juns or both mvithout encounterning ideological challenges As
Henkin has argued, '(h)uman rights law has been established largely
by treaty- the U N. Charter and international human rights covenants
and conventions- but without any foundation or context of custom'”’

This observation appears to stem from a careful consideration of
the fact that if it is to be said that some human rights norms developed
as a result of custom, then it will be difficult, if nptimpossible, to satisfy
the requirement of states practice and opinion juris ** This is in view of
| the historical antecedent to the adoption of the UDHR of gross human
i rights violations and continued violations in present times despite
existing provisions. enshrined in authoritative international human
rights documents.” Itwould also not be sufficie the existence of custom
as a source ¢f IHRL by explaining that past and present gross human
rights violation were/are mere breaches of 'custo ry IHRL'" and not
evidence of states practice and opinion juris ip that regard. " Such line
of argument would have reconstituted the traditional requirements of
the components of a ryle of international law based on custom Forif 3
supposed rule of cuslomary law was mostly observed in breach. it
questions the validity of the assumption of state practice and a sense of
| legal obligation in that regard.

The unclear position as to whether or not there is any such thing as
customary IHRL clearly does not satisfy the need o locate certain
human rights norms in some sources other than treaty law. As a result,
it has been proposed that certain human rights norms. such as those
prohibiting slavery, torture, inhuman and degrading treatment are to be
viewed as constituting part of jus cogens (peremptory norms which are
regarded as non-derogable).” On this nole, Henkin has similarly
suggested that there has since developed, in agidition to conventional
human rights law, ‘'non-conventional' but not ustomary sources of
IHRL to be found in natianal constitutional i.aws and possibly 'sneaking
on the back' of jus cbgens?” Further, the UN Human Rights Committee
(HRC),™ while analysing the provisions of Article 4 of International
Covenant on Civil and Ppolitical Rights (ICCPR)!\1966,* on matiers of
permissible derogations!in states of emergency and the question of
| non-derogabje ngr-laza, made the following remarks:

Hemim, L 1985458 Supra pote 230 35
“Simma, B dngAlston, B 198888 Suire note 18, Pp 014

Ilsig
“llid i
| "Pamar K 19889 us Cogens Compeling the Law of Human Rights ™ 12 frastings iriaraional s
Comearative Law Review Fp 411 48
"Menkin | 1895.8 Suprance2d Pp 3738 i
THis it Tha (nteretiaigl Bamty By Apdfable bor the rdmilpong ard suped i ! eomphance by Salss
Pastes wth the himan riants pravissongof the Intemational Covenant on Critand Fotcal Hights 1966
WEEUNTS 171 {
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The prociamation of certain provisions of the Covenant
as ibeing of a non-derogable jnature. In article 4
paragraph 2, 1s 10 be seen partly as recognition of the
-peremplgry nature of some fundamental rights ensured
in treaty form in the Covenant (e g., articles GandT)

urthermore, the category of perem ptory norms extend
beyond the list of non-derogable provisions as given in
article 4, paragraph 2.l State parties may In na
circumstances invoke article 4 of the Covenant as
justification for acting in violation of ... peremptory
norms of international law, for instance by taking
Hostages, by imposing colfective punishments. through
arbitrary deprivations of liberty Of by deviating from
fundamental principles of fair trial, including the
presumption of innocence.”

A question which may be understandable at this juncture Is how are

) peremptory norms developed? One may get the sense thal given the
nofion of the generality otthe acceptance of some human rights norms

as possessing npn-derngabie character as noted above, perhaps they
have been deuﬁ:uped as a result of state practice, and therefore, part of
customary law.{ However, as Simma and Alston have rightly noted,
while the norrls of jus cogens may be ‘generally recognised and
lma'mlained. tangible State conduct frequently does not live up to these
promises,"’ This is where the argument as to whether peremplory as
well as otlier non-conventional human rights norms have their source

in ‘general principles of law recognized by civilized nations as

i . contained in Article (1) (€) of the ICJ Statute becomes apposite. Again.
‘% simma ahd Alston have presenteda convincing analysis of the point in
% question ™ As they have correctly argued, recourse to general
%, principles of law demonstrates a consensualist recognition of some

i principles baped on moral and humanitarian considerations which
{ enjoy a 'moje direct and spontaneous "expression n legal form™

+ regardless of conduct by States in that regard.” In the current author's
. opinion, this is a firmer ground to be used as a source of IHRL because
it punctures the ideological barriers of norm formation under customary

law while also ensuring that widely accepted human rights standards,
not only-: ofthe peremptory nature, may have a legal basis even if they

Generol Comment No 29 Staes of Emergency (Articied) UN Do CCRRICRZ1/Rev iAdd.N
“Simma, B and Alston P 1988-80 Supranote 18,103
Ibid P 104

MSie lbid, Pp g2-108 for mumgunammescussmn onihe subpect
Vi, P 105
il'um wiard O Prperminlinnnl Eaw dmad Jurrsprigdrod : 54
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are often violated. This position also acknowledges the seemingly
unique nature of IHRL out of general international law wherein
principles espousing human rights norms 'have always preceded
practice’ '
The present discussion on sources of IHRL will be incomplete
 without, a consideration of the significance of the human rights
provisions contained in some ol the existing international and regional
documents. The first;point of reference is the human rights provisions
| of the UN Chartef. This is hecause it is these provisions that appear to
have dignalled for the first ime the agreement of sovereign States 10
cooperate in the protection of human rights;and ensure their universal
recoghition everywhere. These provisions therefore constitute a key
source ¢f IHRL as presently constituted. One of the purposes of the UN
as statéd in Article 1 of its Charter is achieving ‘ilternational co-
operation’ for the jpromotion of and 'encouraging respect for human
rights and: for funtiamental fregdoms for all wittncut distinction as lo
race, seyj language, or religion’. Arguably. this provision, alongside
other references to human rights in the preambie and other Articles of
the UN Charter, conititutes the first reference to the term human rghts
in an inteknational’ treaty.’ The Member states of the UN thus
'determined’. as the second paragraph in the preamble of the UN
Charter states, 'to reaffirm faith in fundamental human rights, in the
L dignity and worth of the human person, in the equal rights of men and
lwomeniand of nations large and small’. More importantly, the combined
effects of Articles 55 and 56 of the UN Charter reflect the pledge by
member states to cooperate with the UN in promoting 'universal
respect for, and obbervance of, humpn rights and fundamental
freedoms’. The subsequent observance of this pledge gave rise to the
adoption of the Uniyersal Declaration of Human Rights (UDHR) in
1948 According o Sn’ni‘n? and Alston” . the UDHR ‘and the body of soft
flaw" following up and’ building upon It may be regarded as
"authoritative lnterprettation[s] of the human rights provisions of the

U.N. Charer.' \
The UN Chdrter mentions human rights obligations for States but
neither spells out its, contents nor ‘accord[s] legal entitlements o

ndiuiduals.‘“*LThe UDHR for its part presents a catalogue of human

“Ba. P 10T
“Merriils. J G and Roberson AH 2001 Humas Rigitsin Ewope  Fourth Edibon Manchastsl Unieeriiy
Pieas P2
“c,mma BandAlsion P 195880 Supmanote 18 P 107
= i Lairr aod oW i Lol ueed 1o feber 1o the Declamahons and Boveiutinns of ths Geraral Aasambly of the UN
articutary in e area i.*'ful"-nll nghts [Foatnats soded]
e alin W oana Kiinsl J_BOOG The Law ol infernatanal Hummam Fphts Profectogn Dlend” Univarsty Press P 14
(]
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rights with littie or no ndication of their core and maximum elements. it
also posits that alt pe‘suns everywheraand any place are entitied 1o all
the nights ‘withdut: distinction of any kind. such as race, colour, sex,
language, religion, political or other opinion, national or social ongin,
property, birth or other status.® It is, however, silent on the question of
implementation of these rights but requires that" ‘every individual and
every organ of the society shall strive by teaching and education 0
promote respecl for these rights and freedoms and by progressive
measures, national and international, to secure their universal and
effective nen};nqmﬂun and absewanci‘ in every jurisdiction. The UDHR
has been destribed as the first legal framework which set the stage for
an international law of human rights."’

:In addition to the UDHR, there have been successive declarations
adopted by the, General Assembly of the UN on human rights,
particularly on some group-rights such as those an women; racial,
ethnic.' linguistic or religious minorities; children: refugees. migrant
workers and their families, and plersons with disabilities.” Some of
these declarations havegone ontoinform binding international treaties
and cdpventiong on the same focal points. [tis useful to state here that
the two' Inte;n‘ai:unai Covenants on Civil and Political Rights (ICCPR)"
and Economic, Social, and Cultural Rights (ICESCR)” both of 1966
(the Covenants), were based oh the provisions of the UDHR. The
Covenants as well as the UDHR together form the International Bill of
Rights. The Covenants and other conventions,” for instance on group-
specific rights, are enforceable multilateral international agreements
as against the State Parties concerned and constitute the core of IHRL.

At this: juncture, special mention needs to be made of the
contribution of some regional instruments in force as sources of IHRL.
Presently, there are in existence regional human rights treaties for the
regions of Europe (chiefly the European Convention on Human Rights,
1950 and the European Social Charler, 1961 as revised in 1996°). the
Americas (for instance, the American Convention on Human Rights,
1969 and the Additional Protacol to the American Convention on
Human Rightsin the Area of %cnnomlc, Social and Cultural Rights. -
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1988™): and Africa (for example, the African (Banjul) Charter on
Human and Peoples’ Rights, 1981™) The provisions of these regionai
Instruments. and ff‘ie judicial interpretations of some of their provisions
hale continually served to enrich the jurisprudence of IHRL * Though
Asia as yet remains; without a human rights mechanism for the entire
region. there have bpen serious efforts towards attaining that goal ™
Of importance is the adoption by the Association of Southeast
Asian Nations jAgEAJ\I) of the ASEAN Charter (the Charter) in 2007
One of the purposes; of this Charter.” expressed in paragraph 7 of
,Article 1. is the protection of 'human rights and fundamental freedoms '
With a view to realizing this objective, Article 14 of the Charter provides
for the establishment of an ASEAN Human rights body. ™ The fulfillment
of the provisions of Article 14 led to the, inauguration of the ASEAN
frtergovernmental Commission on Human Rights (AICHR) and the
entry into force of its Terms of Reference™ (TOR) in 2009 On the sub-
regional level, spme Muslim States have also adopted certain human
rights instrumerits. Prominent amongs{these are the Cairo Declaration
on Human Rights in Islam adopted by the Organisation of the Islamic
Cooperation™ (OIC) in 1990 and the Arab Charter on Human Rights
(the Charter), adopted by the League of Arab States” in 1994 It has
been argued that human rights’ instrumepts such as these serve the
significant purpose of reflecting the ideology that Islam 'is a relevant
factor in the human rights discourse in the Muslim world = It is
| important to noje that the Charter of 1994 never entered into force.
having received criticisms from observers that it was inconsistent with
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in!ernialionm standards = However, a revised version of the Charter
‘entered into force in 2008 two,months after it received seven
ratifications in accordance with its Artigle 45.' In 2008, an Arab Human
Rights Committee established by virtye of Article 45 (1) of the Charter
was formed to supervise the implemeritation of its provisions -

%
Ll HD.\N~I l'I..II\II'n.II’EI’?SJﬂuL‘ IS THﬁ IDEA OF UNIVERSALITY
OF HUMAN RIGHTS STANDARDS?
. An important feature of the current international regime for human
] En'ghts protection is the idea of its all-inclusiveness in relation to all
- ipersons everywhere. This feature appears to have strong roots in the
|4 principle of universality of humap rights. This principle, as contended,
;Substantially came alive in modern times with the UDHR " Yet the
question as to Miliether the rights protected under IHRL are in fact
. - 'universal' has dgherated an avalanche of divergent views. Notable
" within relevant lifrature are strong promoters of the concept of cultural
l relativism or simple relativity of human rights in the stead of the
‘1 universality principle.”
: The!debate on universality of human rights appears sharpened
", by a suPgantially different contention that 'human rights are
countercultdral ** The basis for the argument is that human rights
ideclogy essentially evolved to alter or reform entrenched socio-
cultural behaviours that violate human dignity from which no society :
was hithertd historically free.” Thefe has also been the invitation to
dispensé gntirely with the u iversalism/cultural relativism
terminologyr According to this ngtidh, itis more instructive to view the
human rights concept as neitherrelatiye nor universal butrich in global
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appeal because of its utility in regulating various power relations * A
converse but persuasive contribution to the debate is the idea that both
for conceptual and enforcement purpoges. human rights must
encapsulate due measures of both universalism and relativism.” The
result envisaged is an inclusive theory of relative universality of human
rights * which will ‘identify and critically evaluate a wide range of claims
of universality and/or relativity, "

The current author is of the opinion that there is a lot of merit in
this last argumem. The reason being that even the UDHR appears to
recognise in the lasy paragraph of its preamble that a common
understanding of Buman rights is pivotal to ‘full realization of the pledge’
to guarantee andprcﬁtct human rights to all persons™ This may have
acqounted for why some legal writer§” have sought to defend the
principle of universality of human righs by reference to an alleged
cross-cultural participgtion of all major political divides in the process of
drafting the provisions of the UDHR. However, such notions have been
challenged with the claim that the "human rights pronouncements of
the representatives [of the countries that participated in the drafting
process of the UDHR] did not, in and of themselves, reveal the level of
theif understandings and the depth of their commitments-or those of
the states they represented " |

Nevertheless, the conception in this work is that the adoption of
| the principle of relative universality of human rights in the
implementation and enforcement of human rights standards may
| underscore a fundamental point. It is that for practical and pragmatic
. purposes, levels of understanding and commitment to the human
E nghts concept must as of necessity vary from one national context to
the other. i

Therefore, efforts should ratheq be geared (as a number of UN
treaty bodies currently attempt to do b 4 heir Concluding Observations
and General Comments) towards achigving, a possible. a common
conceplual recognition and agreemention minimum standards. Such
‘commeon recognifion’, to the current Eiuthc: conslitutes the 'universal'-
content of the human rights concept. ‘The gnforcement of the agreed
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