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J. 0. Olatoke (SAN) & Abubakar Shehwu Ahmad Tjani

ISk, OF THE ELECTORAL ACT, 2019
10 PLUG LOOPHOLES IN THE
MATTERS IN NIGERIA

THE CONSTITUTIONALITY OR OTHERW
AS A LEGAL FRAMEWORK SET DOWN
ELECTORAL AND POST ELECTORAL

J. O. Olatoke, (SAN)® &
Abubakar Shehu Ahmad Tijay;

Abstract

Thix Chapter examines the provisions of Sections 285 (5), (6), (7) .”’"l (8) of the co ;”””:;M; ' of ’:”
Federal Republic of Nigeria, 1999 (as amended in 2011) and Section 134 ( I),'( 2), (3) and (4) of 1 'f
Electoral Act, 2010. By these sections, the time within which an election petition shall be heard is
limited to One ,lilﬂdIY:d and Eighty days from the date of filing the petition zm.d any c'ippeal that may
arise from the decision of the Election Petition Tribunal shall be concluded wllhin' r‘une{y days, from
the date of delivery of judgment of the tribunal. The question is whether the [)I'va'lslﬂll.v of the above
sections which limit the time within which an election petition and any appeal arising therefrom shall
be heard and determined by the tribunal/court constitutes an infringement of fum{am‘enml /
constitutional right to fair hearing of the petitioner in the light of section 3 6(1) of Ilfe COIISI.HWMI! and
whether the legislature has not interfered with the independence of the judiciary in the discharge or
Judicial function. Is there any need to re amend the Act and the constitution or not?

Introduction

The judiciary, being a formidable and significant arm of government adjudicates in al.l matters in the
society including election matters. The judiciary plays a very significant role in moulding the nation’s
democracy as manifested in its various erudite decisions in election matters. )

The term election itself is more than a mere selection of a person to occupy a position and it is over
and above mere voting at a polling unit. It encompasses accreditation of voters, voting for a candidate
of one’s choice, counting of the votes, collating the votes and announcement of the result of the

election. See the case of Ogboru v. Uduaghan' where Donghan — Mensem, J.C.A held inter-alia that:
election is a generic term; a process which embraces the entire gamut of activities ranging
from accreditation, voting, collation to recording on all relevant INEC Forms and
declaration of results

See also the case of Inec v. Nyako. Therefore, voting alone does not constitute election, rather; it is
only specie of the genus, which is election. See Ogboru V. Uduaghan (Supra)' and Aondoakaa v. 4jo.
Before the advent of the present legal regime on the electoral matters in Nigeria, election petitions and
appeals against the decisions of the Election Petition Tribunals took several years before conclusion.
In most cases, the Respondent (i.e. the incumbent) would almost serve out his tenure when final
judgment was delivered. The cases of Ekiti State and Ogun State are good examples.

In order to ameliorate the situation and to restore the hope and confidence of the citizenries, the
legislature introduced section 285(6) & (7) into the Nigerian constitution and amended the Electoral
Act. The 1999 constitution of the Federal Republic of Nigeria (as amended) and the Electoral Act,
2010 are the legal framework fashioned to plug the loopholes in the nations electoral and post electoral
matters. These two legal frameworks have posed a challenge of time constraint for Election Petition
Tribunals in the country which this paper seeks to examine.

* J, 0. Olatoke, (SAN), LL.B, LLM, Ph. D, BL

** Abubakar Shehu Ahmad Tijani . LL.B, BL, LL.M BL
1 (2011) 2 NWLR (pt. 1232) 538 at 589
i(2011) 12 NWLR (pt. 1262) 439 at 560

. I":Ltc | ——



dowurwal uf ¢ ;
ihel flecttS) of Constitutional Amendment / *ﬂnm...uu(mm,, Low

' . n A the ¥ ffec
o Flection and Post-Election Matters in N Heetol Introduetio '
N lectoral Act, 201015 an Ay promulg Nigeria " of Electoral Act 2010

{ "“‘1' |\ . i
No D o The Pleatoral Adt, Q010 (heren Wer T""N NM‘""“'
. \ 'q"(.‘

conduct o clection of the present poligeal administ
- > ha , e al ¢ 1ty
u,m‘..:i t‘l;‘ h\\ .nn:p. and .l;lumnmhnn of all ¢
Secnen’ The Actalso repealed the Inde l
NRSL ¢ Independent Nai Arsing from
ational Flec ’ e conduct of that
al Llector -

e Federation of Nagena, 200- \ al

o 1 I ederatic gena, 2004, “‘l‘lilt‘cluml Act, 2010 |I(,nmmmmn Act, Capa 15, Laws

and Arcat ouncil elections, and for rel ted ) 15 10 regulate the ¢ | 3 Garas
ated matters?, conduct of Federal, State

' /\qwmhly o e
10 a4 “the A ) 1a the

attons at all |
, evels in Nige
lection petitions #eria and its provision

peal the Electoral Act
Act that regulates the

1o this paper. the provisions of sections 285 (5), (6
Republic of Nigena, 1999 (as amended in 201 I)’
\of. 2010 shall be examined.

)9 (7) and (8

) of th ituti :
and section 134 ¢ constitution of the Federal

(1), (2), (3) and (4) of the Electoral

Section 283 of the constitution provides thus:
(3)  Ancelection petition shall be filed within

of the election. 21 days after the date of declaration of result
(0)  An Election Tribunal shall deliver ijts i
: t R Y g
date of the filing of the petition. Its judgment in writing within 180 days from the

(7) An appeal from a decision of an election tri
matter shall be heard and disposed of within
judgment of the tribunal or Court of Appeal

(8)  The Court in all final appeals from election tri
iy L : ction tribunal may ad -
giving its decision and reserving the reasons therefore to ayl:te(r)rc)ltaile p—-—

bunal or Court of Appeal in an election
60 days from the date of the delivery of

The above provisions are impari material with the provisi i
e B aet 010 ma o, provisions of sections 134 (1), (2), (3) and (4) of
By virtue of section 134(2) and (3) of the Electoral Act 2010 (hereinaft

‘ ue ‘ ) ) e f % >
time within W.thh an ele'c_tlon petition shall be heard is limited to One Hilfliiri:rcrie:n?gisgth}]t; d/:c; ’f)'rght:l
the date of filing the petition apd.an}{ appeal that may arise from the decision of the Election getition
Tribunal shall be concluded within ninety days, from the date of delivery of judgment of the tribunal

The ques?ion now is what is the pejcessity for limiting the time within which an election petition may
be heard including any appeal arising therefrom?
The answer to the above question is not farfetched at all. The intention of the legislators regarding
time limit in the determination of election petition is akin to avoid time wasting in the determination
of election matter which is a sui generis and to ensure that, as much as possible, such petition is given
expeditious adjudication and to enable the parties concerned know their fate and status on time. This
cubmission can be buttressed with the wisdom of the learned justices of the Court of Appeal in the
case of Balogun v. Odumosu’® where the court held that:

It must be remembered that traits of all laws affecting election petition tribunal is that of essentiality

of time. The Sprit of the Laws is that as much as possible such petitions are given expeditious

adjudication to enable the parties know their status’ :

Preamble to Electoral Act, 2010 (Amended on 27/12/2010)
“ |hid

* (1999) 2 NWLR (pt. 592) 590 pp. 596-597

“ Ibid, See also P.D.P. vs. Okorocha (2012) 15 NWLR (pt. 13
main ohjective of section 285 of the constitution is to remedy or re
fitherto created a copwheel in the steady progress of electionma
out 10 remove question of any delay whether caused by the deliberate act of the parties or byt
authorities, including the courts of law, legal representatives
vibrant and revolutionary section of the Constitution.
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afield to do away with tardiness and waste
particular act within a time framework, In oth
stick strictly to the times stated in the Decree
only to wake up when it is too late’

all process

e [ ocal Government (Basic Constigg:

See also section 82 and paragraph 2 (1) Schedule 5 - ”T(: I(J()Ll::d('i;v;:lrﬂl in Balogun :_mft)lzlumma]
and Transitional Provisions) Decree® which was 1mcrpfdf(}(vcn;mcnt (Basic Constitutiunummu
(supra). See also paragraph (1) Schedule 6 to the Sttt R oo the elecy, ™
Transitional Provisions) Decree’ which provides lhqt an C|CCthl'1 p the date of which the u‘),n, of
Governor of a state shall be heard and determined within 30 days from € petitioy,

is 1 ] ¢ 8 - os Division, held thus:
is filed. In Jidda v. Kachallah®, the Court of Appeal, J petition matters, public policy dictates

It must be borne in mind that in the deferminmil[:llt of altl'da}}fgmd snd penereli of he public would
e o S s c possible parties affe ’ My
that time is of essence so that as much as possibie p rize very much with the appe llant in this

N ¢ : o f
readily know the status of the contestants. While I sympa ; : T £
matter... it should be appreciated that state Government (Basic Constitutional and Transitional

Provisions) Decree No.3 of 1999, is meant fo be interpreted strictly Wf'f/’ r egalr ;Ii .:obtht; :Zlejlj: ame
allowed by the provision of the Decree. The Court cannot grant the relief sough y xion

of time the case before us is now dead to all intents and purposes.

Recently, the Supreme Court re affirmed the above position of the law while interpreting section 285
(5), (6), (7) & (8) of the 1999 Constitution (as amended) in the case of Abubakar v. Nasamu (NO. 1)
where the court held as follows: : :
. I'have to emphasize that any discretion any Judge has in the implementation of Section 285( 7) (8)

must be exercised within the confines of the sixty days stipulated therein. The reasons for the decision

must be delivered within the sixty days. I believe that the time constraint under that section does not

envisage writing lengthy and verbose reasons due to the pressure of election petitions filed during this

period. The Court of Appeal delivered its reasons for judgment on 23" of January, 2012. At that point

in time by simple arithmetical calculation, the period of 60 days stipulated for the hearing of the

appeal had expired and lapsed on the 12" January, 2012. The period between the date of delivery of

the Kebbi State Governorship election petition Tribunal on the 13" of November, 2011 and 23" of

January 2012 when reasons for judgment was delivered was 71 days. The two judgments delivered by

the Court of Appeal became invalid. The decision delivered on the 29™ of November 2011 is not valid

in that a good judgment should set out the nature of the action before the court and the issue in

controversy, review the case for parties, consider the relevant laws raised and applicable to the case,

make specific findings of fact and conclusion and give reasons for arriving at those decisions. There

is no valid judgment without giving reasons for the judgment. The Court of Appeal delivered its

reasons on 23" day of January, 2012 after the statutory period. The reasons lapsed by 11 days hence

they were given without jurisdiction. Any judgment however well written if given without Jjurisdiction

is no judgment at all.

-
e

It should be noted that the court or the tribunal cannot, under any circumstance extend the time within
which the election petition or any appeal therefrom can be heard and determined because such power
has not been vested on the court or the tribunal by the new Electoral Act, 2010 and even where such
provision was made, the court held that the provision limiting the time within which an election
petition shall be heard overrides the one giving discretion to the court/tribunal to extend time within
which such a matter shall be heard and determined. In the case of 4bak v. Robert (supra), the Court of
Appeal held that:

The Election Tribunal are ad hoc bodies constituted for hearing of the petitions. They are enjoined to
determine the petitions within a specified period. To hold that they can extend the | ife span of the

“Ibid P.97, paras B-C

“No.36, 1998

’No.3, 1999

# (1999)4NWLR (pt 599) 426 at 433-434
9(2012) 17 NWLR (pt. 1330) 407 at 459. See also P.D.P.vs. Okorocha (2012) 15 NWLR (pt. 1323) 205 at 239
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Another question that one would like to
of the Electoral Act, 2010 which limits the time within which

" "o ¢ an electi ition and anv
arising therefrom s‘hal.l be hc.tnd and determined by the lribunal/cour:cmmn.pctmon and any appeal
fundamental/constitutional right to fair hearing, constitutes an infringement of

In one of the decisions of the Court of Appeal, such provisi o
fundamental right to fair hearing enshrined in ,the coss?i‘tllﬁilg: cSa:: thar;:ount rdarf oo v O.f
was held that: ; an v. Robert (supra) where it
As to """'ﬂ"'_" Str iking' out of the petition in the circumstances narrated aboy iolati
petitioner s right to fair hearing, it has been held that fair hearing must meea:as ;’{o;mve of the
according to all the legal rules Jormulated to ensure that justice is done to the aI:i ";1 tcha S
OBASEKI, JSC. In the case of Ariori Elemo (1983) 1 SCNLR; (1983) SC13pat 289s 707, e c;se...
having adopted the procedure laid down by ’ , - The tribunal

the enabling Decree in dealing wi iti il i
2 ; g with the petition until it
lapsed whe7n it laws truck out, the complaint about the appellant’s right to fair hea};ing cannot be
sustained."

However, the Supreme C_ou.rt took a different stand on this issue and held that such a provision of the
Act limiting the time yv_lthm which election petition shall be heard and determined constitutes an
infringement of the petitioner’s fundamental right to fair hearing guaranteed by the constitution of the
Federal Republic of Nigeria. See Unongo v. Aku (1983) 2 scnlr 332 and Yusuf'v. Obasanjo (2003) 16
NWLR (pt 847) 554 at pp. 603-605. In Yusuf'v. Obasanjo (supra), the Supreme Court held that:

The issue in Unongo v. Aku (Supra) was that the Electoral Act of 1982 provided that an election

petition should be determined within a period of thirty days. The Supreme Court held that section 129

and 140 (2) of the Electoral Act deprive the petitioner of his fundamental right to fair hearing

guaranteed by section 33 (1) of the constitution by limiting the period which an election petition must

be disposed of and on this account the two sections are unconstitutional and invalid. It was in that

circumstance that Uwais, J.S.C (as he then was) held: that any electoral enactment which specifies a

time constraint on the court to determine an election petition, as distinguished from the time of filing

same... is to say the least very absurd and indeed defeats the intention of the constitution and the

Electoral Act itself, which is to enable an aggrieved candidate to seek redress in court... what the

learned justice of the Supreme Court described as absurd, and 1 entirely agree with him, is thg _ﬁ..xing

of a period for the determination of an election petition. That is certainly against all known principles

of fair hearing as the court, by the provision, is hammed to affix date within whicRt it must, as a matter
of law, deliver judgment.”

On the principle of judicial precedent otherwise known as stare decisis, the_decision of the Supreme
Court takes precedence over that of the Court of Appeal. It can therefore rightly be said that on the
issue of limitation of time within which an election petition shall be heard and determined by the
court/tribunal, the decision of the Supreme Court in Yusuf v. Obansanjo (supra) tgkes precedence 0"“
and above the Court of Appeal decision in Balogun v. Odumosu (supra) and the l‘ke-l'li‘c col“f\cf}u;(l)l;(t)
of the above judicial analysis is that, the provision of section 134 (2) 3) ijhfi E ‘5‘3“‘: » i
which stipulates time limit within which an election petition could be ‘hu}r ntfl.(‘ e for;‘:ils‘tcng
unconstitutional, illegal, null and void and of no effect whatsoever to the extent ofits in¢ y

" (1999) 4 NWLR (pt, 597) 126 at 136
" supra pp 459-460
12 Ibid

" (2003) 16 NWLR (pt. 874) 554 at pp. 603-605.
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1 36(1) of the Constitution of the Federal Republic of Nigeria 1999

Court decision in Dalhatu v. Turaki where Edozie, J.S.C. held g,
The doctrine of judicial precedent otherwise known as stare decisis is not alien to our jurisprudence, ».
It is @ well settled principle of Jjudicial policy which must be strictly adhered to by all lower courts,

While such lower court may depart from their own decisions reached per incuriam, they cannot refuse

to be bound by decisions of higher courls even if those decisions where reached per incuriam. The
implication is that a lower court is bound by the decision of a higher court even where that decision
was given erroncously "l

See also INEC V. Nyako (supra) at pp. 517-5 18

with the provision of sectior
Reliance is placed on the Supreme

he provision of section 134 (2) & (3) of the
constitution' so that if the provision of the Act
nsistent with the constitutional provision, they
d justify their position as regards limitation of

Very interestingly, the legislators cunningly lifted t
Electoral Act, 2010 and inserted same in the amended
is declared null and void by the Court for being inco
may seek solace under the constitution to maintain an
time within which an election petition may be heard and determined.
Section 285 (5) of the constitution as amended provides:-
(b) — an election tribunal shall deliver its judgment in writing wi
filing of the petition;
(c) an appeal from a decision of an election tribunal or court shall be heard and disposed of within
90 days from the date of the delivery of judgment of tribunal.

thin 180 days from the date of the

We are inclined to settle with the wisdom of the erudite and learned justices of Supreme Court in Yusuf
v. Obasanjo (supra)™ that any provision of the Law which tends to limit the period within which an
election matter may be heard and determined by the tribunal or court violates the petitioner’s
fundamental right to fair hearing as enshrined under section 36 (1) of the constitution. Now that the
provisions of section 285 (5) and 36 (1) are constitutional provisions, what will happen or which one

will prevail over the other.

The three arms of the Government of the Federal Republic of Nigeria are:-
The Legislature;

The Executive; and

The Judiciary.

Each arm must be independent of another and no arm should be allowed to interfere with the functions,
duties and responsibilities of another, otherwise, the entire aims and objectives of Federalism will
become otiose and obsolete. So, if the legislative arm is eventually allowed to impose time limit on
the judiciary in the discharge of judicial functions as envisaged under section 285 (5) (supra), then,
the legislature has interfered with the independence of the judiciary.

In any event, it has long been settled that where there exists any conflict between the provisions of
Chapter Four of the Constitution, (s.36 (1) inclusive) and any other aspect of the constitution, the
provisions of Chapter Four shall prevail over any other provisions of the constitution. Therefore, the
provisions of section 36 (1) shall override the provision of section 285 (5) (a) & (b) thereof. See
Funmilayo Ransome Kuti V. A.G., Federation 18 where it was held that:

But what is the nature of fundamental right? It is a right which stands above the ordinary Laws of

the land and which in fact is antecedent to the political society itself. It is a primary condition to a

civilized existence and what has been done by our constitution since independencc..: (sic) so that the

rights could be “immutable” to the extent of the “non-immutability” of the constitution itself.

See also INEC v. Nyako (supra) p.508

4 (2003) 15 NWLR (pt. 843) 310 at pp. 350-351
15 Constitution of the Federal Republic of Nigeria, 1999, (as amended), section 285 (5) (a) & (b)
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]1191*9 IS o doubt t.hm the ltl‘cclmn Petition Tribunalg in the country ha
judiciary is an unbiased umpire and the final re y have re-echoed the fact that the

meet up with the Clml"‘“?‘““: posed by the introduction of the Electoral Act, 2010 :
imposed upon them by section 285 of the constitution of the Federal Re ul,)li ' f?sln‘q w_nh the task
amended n 2011). : public of Nigeria, 1999 (as

The Judiciary has no option than to try to work within the time fra

Constitution/Electoral Act in order to move our democracy forward Attempts would be made b
politicians to frustrate the aims and objectives of the Legislature which provi(ies time-limitsaw?thii
which election petitions and appeals therefrom should be heard and determined but it is our cbllecﬁvc

responsibility to put in our best to resist‘the attf:mpt.by putting our best in these circumstances. Lengthy
and v Clbf)Se _J}Jdgfnents should b_e av01.ded, }1kemse irrelevant issues need not be considered in the
course of writing judgments. On issue like this, Onnoghen, J.S.C in Abubakar v Nasamu (No I )" held:
I wish to observe that the court has recently been bombarded with proliferation of appeals by
dissatisfied litigants arising from a single decision of the lower court in circumstances where a single
appeal would be more than sufficient to dispose of the issue(s) in controversy between the parties and
thereby save the time, energy and costs involved in litigation. Rather than have a single appeal, and
where appropriate a cross-appeal, we now have the practice of virtually all respondents, whose defence
to the petition are not radically different, now filing separate appeals against the decision of the lower
court and ending up formulating the same issues for determination. As a consequence of the current
trend, you now see two or more, sometimes six appeals being consolidated to be dealt with accordingly.
It may be profitable to the legal practitioners involved to have proliferation of appeals as same may
enhance their Bill of Charges, but the development does not add anything to the development of the
law apart from being a waste of time and resources. It also adds to the stressful situation the appellate
courts are now exposed to in the determination of appeals arising from election petitions which is now
subject to limitation of time. Is it not a wise saying that repetition does not improve an argument?

me stipulated by the

Recommendation

Litigants and counsel should avoid filing multiplicity of appeal otherwise known as proliferati_on of
appeals. Appeals arising from a single decision of a lower court or trib}lnal w.ill later be consolidated
to save time, energy and costs involved in litigation. Rather than hav1pg a single appeal and where
necessary, a cross-appeal, lawyers are fond of filing different appeals virtually by all the respondent‘s
who are dissatisfied with the judgment of the tribunal/lower court and at th<=T end of the day, their
defence may not have any radical difference.



