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CHAPTER Six

vy WITNESS BECOMES HOSTILE!
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5 SUP _NATIONAL CRIMINAL JUSTICE SYsy
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PART 1
1.1 INTRODUCTION A
Judicial bodies are established with responsibilities of €nsuring justic

bringing defaulters to face the consequences of their breach the |ay,
However. an accused person can only be found guilty through the statemens
of witnesses. Evidence is the prime basis for any successful or unsuccessf.;f
law suit: criminal or civil. Judicial evidence is used to prove either fact
issue, or facts from which facts in issue may properly be inferred ?

Both parties to a law suit reserves equal rights to call witnesses through whom
they seek {o establish evidence in support of their cases. It is trite 1o state g
a case is not grounded by the number of witnesses called by either paries
rather on the weight attached to the admissibie statements of witnesses

€ ang
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(LB, BL (Nigeria), LLM (South Africa), Onuora-Oguno is currently a lecturer at Madonna u"raF
“gena. He is 2 practicing lawyer before the Nigeria Supreme Court and a listed Legal Officer Wi 7%
Special Tribunal for Lebanon. Aside his academic achievements Mr Onuora-Oguno has vast Dfo::
=Apenence gained from his work and affiliation with the International Refuge Rights Initiaive. af‘
i Jﬂ_;and.a, World Parfiament Experience, Germany, and Centre for Human Rights anc Car{:ast ge‘;{ it
?-ﬁara _Re?eﬂt?'!, he worked as a law clerk in the Information and Evidence Unit, Office of né 7
;fze;rnatzpm Criminal Court, The Hague, Netherlands

Melhusih V Collier (18500 15 QB 878 @890. .

Cross znd Tapperon Evidence, p28,
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Witnesses are described as the eyes and ears of justice.”
n any criminal matter both parties are allowed to call witnesses. The
Mmesses are subsequently examined in chief by the party calling them,
crossed examined by the opposing party and if need be re-examined by the
art calling them. As a matter of procedure, all the above procedures
regarding @ witness must be exhausted before a case is closed. In the case of
RV Day' a conviction of forgery was quashed because the judges allowed the
pmsecution to call awitness after it had closed its case.
While judges are not allowed to descend into the arena of justice’ they reserve
the right 10 examine witnesses to aid the right decision making. This approach
must however, be made with so much caution.”®
in both municipal and international law, evidence and the role witnesses play
n any trial is paramount. However, in some circumstances, witnesses called
pyapartytoa law suit deviate substantially from the evidence that they had
earlier deposed to priortoa trial. Thus a part calling a witness to prove certain
facts may be disappointed by his failure to do so. His difficulties may be
increased by the witness's manifest antiparty to his cause.” Cross and Tapper
draws a distinction between a favourable witness and a hostile witness in the
sense that the formers testimony is merely not relevant to the issues he has
been called to support while the later is completely not desirous of telling the

truth at the instance of the party calling him.
The jurisprudence in municipal jurisdiction can be said to be already well

developed. The same cannot be said of international judicial bodies. The
internationa!l Criminal Court (ICC) embarked on its first trial in 2009.° It is
ore envisaged that issues of witnesses making different statements in
court as against their earlier depositions and statements made (o
investigators of the Office of the Prosecutor (OTP)is eminent. If the reason for
setting up the ICC will be met, itis importanttodraw a comparison on how the
rules of evidence before the courtare able to tackle such challenges. As much
as the system of witness protection is seemingly well entrenched under the

theref

*{1940) 1 ALLER 402

"R V Grafton (1993)QB 101
“in R v Hook (1894) 158 JP 1129, CA. the court was of the opinion that it can take

to ensure that proper procedures are followed in a trial.

;Cross and Tapper on evidence P 222.
Thomas Lubanga Diyalo is the first trial commenced by the Office of the Prosecutor.

this approach in order
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1.2 CONCEPTUALISING A WITNESSES, EVIDENCE IN LAw AND
HOSTILE WITNESS
Various legal traditions govern the administration of justice. Prominent amana
thgse legal systems are the Civil and Common law legal systems. W,,,;,,;
CW"' law system relies on deductions from a general legislative ()-’O\.—':Stor;'o
amv‘e at different conclusions, the common law is potenti;_\‘s%y‘tnec to [!’;e
Z;:(:'rg;ieosf :):‘tiwzzm ::‘Y the.rule of stare decisis.” Despite the notabdle
b e Va“f)us. '?Qal regimes, certain procedure finds
% it iens i SomegueSt to maintain justice in the entire regimes.”
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determine what its probative vaiue is, if any.”

The term "hostile” witness has its genesis in the Common Law. The function of
the te@ was, 1o provide adequate safeguard against the "contrivance of an
artiul witness” who wilfully by hostile evidence *ruin the cause” of the party
calling such a witness. It was felt that such actions are per se destructive, not
only cf the interests of the litigating parties, but also in the quest of the courts to
meet the ends of justice. ™

Witness demeanour, terms of inconsistent statement and the circumstances
in which the statement of a witness was made goes a long way in proving
weather such a witness should be treated as hostile cr not.” It is however,
doubtful whether the mere existence of an inconsistency between a witness
previous statement and his testimony at trial will necessarily lead the judge to
allow the witness to be treated as a hostile witness. ™

Among the options open to a party who feels that his witness has been hostile
is to seek to impeach such a witness. He may cross-examine him by means of
leading questions, ask him about his previous inconsistent statements and

prove them if they are denied.”

“Phipsor on Eviderce 15 edition 52

*Asin 1abovept
" Chittharanian A 'Evidence in international iitigation’ p 200
D Nsereko, Rules of Procedure and Evidence of the ICTY in The prosecution of International Crimes ed

by Rogers clerk and Maceleine Sann p 327
“Hostile witness a critical analysis of key aspects hitherto ignored in Indian law, available at
www.indian.com (accessed on the 20 of February 2008},

"RvHunter (1956} VLR 31.

Cross and Tapper on evidence P 330. in the ongoing case of the Prosecutor V Thomas Lubanga, the

""Presic'%ng judge of Trial Chamber one insisted that the prosecutor must not merely allege that his witness
is giving contradiciory testimony as a result of fear but is required to prove such claims before the court.

“Cross and Tapper on evidence P 327
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T2
::R RULES OF EVIDENCE AND PROCEDURE MUNicipy,,

INTERNATIONALLY.
Rules of Evidence provide the means by which a court ascertains the -

The law that relates to evidence in the old Common law jurisdictin s sgh
the Criminal Procedure Act (CPA)™ and currently Civil Evidence Aqt %

and the Criminal Justice Act of 2003. Currently, in various Countries #
Evidgence Act governs the applicability of evidence before judicial bodies
Rules applicable in international law include the constitutive instr,

ISTruments o
intemational courts, their rules of procedure, general principles of

tlaw an
rules developed in international judicial practice.™ The rules of procedure ¢
intemational courts represent a significant source of rules of evidence 2
often amplify the provision of the statute.

Discussed below are the situation in Uganda, Nigeria, France, Argentna
ICTY,ICTRand ICC.
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2.2.1 UGANDASITUATION .

capacity to be witnesses.®
person can be subjected
Compellability is derived fro

Co e
mpellability of g witness refers to whether a

to
Compulsory processes of the court™

m
ot S dsth ilack co::ltecginzral rule that 'All persons shall be
Siders that they are
prevented from

understanding the question
those questions byqtender ;ez:st,tZ:t’::rr:eO;lzom inihg B T
CAECRCHI D R i e 33ge, disease, whether of the
i e ey
matters.” Examination of a witness
by a party who called the witness is done and this is the examination in chief
then the adverse party which is the cross examination.™ Leading question;
may not be asked unless during cross examination.® Also there is no
obligation placed on either party to call a particular number of witnesses 0
prove any fact.™
Despite these provisions, witnesses have in some situation tumed hostile in
proceedings. In Uganda, therefore, a hostile witness is one who from the
manner in which he gives evidence, within which is included the factthathe is
willing to go back upon previous statements made by him, shows that he is not

desirous of telling the truth.

Laws of Uganda section 133
children and very old people :
e not compellable wilhess's
Uganda section 17
gsection 134

136 and 137
stion 140

tion 142

75

20E vidence Act ,Cap 6
30lunatics, very youay
31Diplomats and Presidents ar
32E vidence Act, Cap 6 Laws of
33Evidence Act, Cap 6 Laws of Uganda,
34Evidence Aot ,Cap 6 Laws of Uganda 8
asE vidence Act, Cap 6 Laws of Uganda se
36E vidence Act, Cap 6 Laws of Uganda sed
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oty calling him. The mere fact that the witneg
% \i ¥ " . . .
ne P sly contradicting his evidence in court ig not

LS 5U"I(‘ie t
PRV i use #3010, e are him
;\sg.;!c? This is because of the general g that prevents , party T
™ i i \ : : arty 1rom
™ editing his witness. However, if the court jg satisfied from the general

a uctofthe witness that he is hostjje to the party ca)
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4 discretion, may allow the Party calling the
MY I Z . .

__<tions to him or cross examine him

ques”

ling him, then the court,
withess to put leading

called by the prosecution On @ material point tyrng hostile, the prosecution
ought to lay some foundation, such as showing that the witness is hostile
pafore they can ask the court to reject the testimony of one witness and accept
ihat of another witness in preference to the evidence of the discredited
witness. Lis not competent for the prosecution which called them to pick and
choose between them. The prosecution cannot, without showing clearly that
one is a hostile witness discredit him and accredit the other
in Nathaniel Nasami vs The State,” it was held that before the question of
making a choice can arise, the contradiction in the evidence of the witnesses
must be on a material point. Before a hostile witness can be discredited, it
must be upon cross examination as to a former statement made by him
relative to the subject matter of the trial. The inconsistency with his present
testmony does not distinctly admit that he has made such statement, proof
can be given of the circumstances of the supposed statement sufficient to
designate the particular occasion.
in %V the prosecution is not under any obligation to call all his witnesses in a
trial. Upon suspecting that any witness may become hostile. he should avoid
calling such a witness. In the case of Osuagwu v State, “’it was held that the
prosecution is not bound to call all his witnesses so far it presents material

evidence to prove his case.

SR hinn Al
>CLUQ J
~

- Lﬁ
~{2009) 1 NWLR PART 1123, P523-d.

77




The Muwdonna Ly 5.,

.2“3 CIVIL Law gurisDIC TION
The qivi law system is steaped in Roman law, which eventuq||
“Poleonic Code, the foundation of Franch law. The civil law spre

Of continental Europe, Russia, and China, most of Asia, Latin
part of Africa.

Y log to th
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Civil law lurisdictions use the iInquisitorial method. Judges ang
tibunalg actively alicit the facts and law from counsel and withesses A

Counsel who wants to Question a withess must present the Question the
trbunal, which then questions the withoss.

Acmnjing to Zelezeck,™ witnossos are not as
Prosecution or the defense. Howaever, there s what s

charge' (Withesses whose testimony is against the accused) angd temoing a
dachnrga (forthe accused). But these withesses are

Rrosecution or the defence, they are called to test|
primarily him (the Judge) who put questions to them
During the praceedings, the onus is on the judge who ‘dialogues' With
withesses in the light of the information contained in the ‘dossier he had

fe contained the Proceedings

Igation carried out by the police or the state counge
important to state that defence and

a"bi(ra[
Party o

such withesses of the
refarred to as temoing a

not as such Called Dy the
fy by the judge and it is
However, it is

though not exclusively,
by the judge.

this fact in Qrdef to discredit the withess.
Zelozeck is of the

i -

AT somived on W Apni, 2008,
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. posiﬁon informs the rather harsh Penaltieg that are Melted gyt on th
i make false testimony before the Courts * oy
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nsidered briefly in the situation unde
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sanct institution of the

rcivil law jurisdictions

;31 FRANCE SITUATION

The judge d'instruction (investigating judge)

procedure ensures that the advocates are availed of the case file a minimum

of 5days before the commencement of the trial to Peruse the contents. In

contrast in extreme circumstances, the trial Judge is empowered to carry out

' 57
' ' igati timony of the witness.

Private investigation of the tes |

While the position of hostile witness is generally not provided for the Coci}e of
Criminal Procedure, a safe guard is provided forin the code. In an event where

nce. ;

See o ooy, Article 434-13, Article 434-14 of the P? ;?!53 dI?pc;ff;:crgde 34 .pdf(accessed 14 April 2009).

‘“"France, du code de procédure pénale http://1 95-83'_ rap o

N 48 above, article 1.

“N 48 above article 324.

“N 48 ahove article 101.

5 48 above article 102.
48 above, article 118.
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liable to a fine to the sum of €3750.

232 ARGENTINEAN SITUATIONI etk Bmantl et b ol
According to the constitutional t:egulapowm distribution among the fede:a
(since 1853), there is a constitu\t,l“:::s) governments, with each arp, hawnal
il t h{etstait;s ((::v": constitutions (strictly inside the Nationg
o P_O":_e' ;Srad:ear:gu!ations‘“ and their own rules (codes) of Procedurag
regulated by National criminal prOC?dUF o code an Gac i govmce)‘ .has
its own evidence law (e g., Criminal |Prcxlcedures 0 g 0 d;enos Alreg
Province), establishing different jurisdiction in one harmonic an alanceq law
rfc‘ghgaur!zti'::);:’importt:ml complex of basic disDésitiOf\s In .Gvidonc-e Matter ag an
essential way to strictly respect the constituhﬂ?n. espacnglly as it rglates tg the
rule to collect evidence,” evidence valuation, Of exclusions of evidence ©

In the judiciary process in Argentina, the witness is the person who Persona||
knows the facts under investigation™ and his statements could be
discover the truth, Every person will have the obligation to concur tott
of the public Prosecutor. The Public Prosecutor receives the

useful 1o

(& (:;'ﬂlmg

Witness
declarations and declares the truth of facts, except the oxceptions establisheq
by the laws,

Every parson is capable of testifying, with the Judge

having the responsibility
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INTERNATIONAL JURISDICTIONS

b
ICTY SITUATION

241

prosecutor must prove its case beyond reasonable doubt.
itis a setlied principle of law that it is better for one criminal 1o go free than for
one innocent person 1o be punished.
The ruies of evidence procedure before the ICTY are modified to ensure
speedy but fair trials.” In a bid to achieve this, the tribunal must rely on
available credible testimony of witnesses.™ The rules of procedure and

“Lecturer Coliege of Law of the National Unnversty of Mar def Plata
Compuision — arrest. art 239%h BAPCPC
Chittharanjan A Evidence in imternationa itgator’ o 316
“Prosecutor v Aieksovski. case no IT-95-14/1-ART3 818
“Kupresioc & ors case No 17-35-16-T@ 758
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Howe'vep the restnctil(l)n voided.” The basis of the application of evida
situation are genera chi;Y is on a fair determination of matter befora it
procedure before the ith the spirit of the law and the statute establishing the
i be S WlRu}es of Procedure and evidence Provides fq, the
Cﬂun'l‘: bopi 95 = thean certain circumstances. The ICTY while foilowing the
excausmnli\fne:;i:r:is not constrained by its restrictive rujaeas ok Alwayg
common- . vided by the parties.

ws e\::etzi::;:ldoentwi?;p;?/idence yby the physical presence
\F;?t::;n:t)tr:e‘a seit of international tribunal enables the judges to €valuat

credibility of a witness and may discourage the witness from giving
evidence.”
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€ the
false

242 ICTRSITUATION

Inthe ICTR, evidence is governed by the Rules of Procedu're and EV'!.dence'“
Rules 89 is to the effect that, the rules of evidence set forthin the Section shall
govern the proceedings before the Chambers. It ftfrthr:ar state§ that Nationg|
rules of evidence shall not be a limitation to the application of evidence befora
the various Chambers. Itis provided that in cases not otherwise provideq forin
this Section, a Chamber shall apply rules of evidence which wij| best fayor 3

fair determination of the matter before it and are consonant with the Spirit of
the Statute and the general principles of law.

“Rule 85,
”Chittharanj
"Rule 89 of
"Rules 98,
“Case Nc 94-1.T (
"Rules of Progedi and Evidence, Réglement de Procédure
Tribunal for Rwanda (|CTn Tribuna!
Mars 200 Qac fEvi

“enalinternational pou
= ‘ MOt % Rujes f Evidence
Rute 8yir)

an A 'Evidence in international litigation' p318.
the Rules of Procedure and Evidence.

June 1998) @11

et de Preuve |nt

ernational Criminal
rle Rwanda (T

PIR). 14 March 2008 / 14
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ggtemem The presentation of evidence before the

Jin® 085 S ituations already discussed. Each party is entitled
no er ot e“,,dencta* " The sequence for the presentatio
o sdence for the prosecution; evidence for the defe
ﬁrsf’Y' ceinre rebuttal; defense evidence in rejoinder. The tria

gvide” weredtotake evidence by its order.™
em

ICTR is same as
to call witnesses
n of evidence is
nse; prosecution
| Chamber is also

ortance is that as early as reasonably practicable and in any event
AlsO of imP mmencement of the trial, the Prosecutor shall notify the Defence

ror {0 it c:..gf the witnesses that he intends to call to establish the guilt of the

ofthe naf:‘:n important aspect of the evidence procedure before the ICTR is
accused: of a Pre-Trial Conference.™ In addition, the Trial Chamber or the
ihe situation rder the Prosecutor to provide the Trial Chamber with copies of
it mai;ments of each witness whom the Prosecutor intends to call to
wﬂttena*Sta btainable in the common law jurisdiction, after commencement of
sl ecutor, if he considers it to be in the interests of justice, may
e, Pr(')s| Cham'ber forleave to reinstate the list of witnesses or to vary his
mm.’e.the Tnta which witnesses are to be called.” This provision should assi‘st
declS'C”:;;r in avoiding to call any witness whom for any reason he is
::Jes;:i)jus of that may become hostile during a trial,

he protection of witnesses, protection is accorded the witrfess: in. that
Unde.f i fuse to make any statement which might tend to incriminate
gyt rzer may,. however, compel the witness to answgr the
iy 'The Cha”;_m inthe ;nterest of ensuring that justice and fairness is done
. D'Ut tOH Iwever testimony compelled in this way shall not be used as
. Z"th:: :tr:eas ‘su(z)sequc;nt prosecution against the witness for any offence
eviden

other than perjury.”

"Rule 85.
"Rule 98.
Rule 67 A (i).
Rule 75
"Rule 75(v).
Rule 73 (vi(e).
“Rules g0 {E),
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The occurrence of a witness becoming hostile tT‘OUQh F’DfﬂTiP'ﬁ lé‘ Voiday),
under the rules of ICTR because of the‘ provision 02 a :;u lobhtnnny b
witnesses. To this effect, the rules of evidence DFO‘f'l es ‘f:tu*i Chamy,
proprio motu or at the request of a party, may warn a wi ne’ss ofthe duty ¢
the truth and the consequences that may result from a fallure}o do so ™, s
further provided in bid to curbing the menace of a wltnogs giyir\g falgq
testimony that a prosecutor may investigate §uch on the dlrlocuon O th
Chamber or where the former has conflicting interest, the registrar May
ordered to appoint an amicus curiae to investigate the matter and rgport back
to the Chamber as to whether there are sufficient grounds for mstigming
proceedings for false testimony.”

ta))

In the case of The Prosecutor v Edouard Karemera, Mathieu Ngirufn[)il\ﬁ(\_.

Joseph Nzirorera,” the issue of false witness across in the tcstlmuny of

withness BTH. In the Chambers' view, neither the statements made by the
Senior Trial Attorney (STA) nor the omission to adduce evidence or further
evidence in opposition to BTH's allegations can support or confirm the
allegations of BTH. The absence of an adequate factual basis to Support the
application makes it unnecessary for the Chamber to assess rebuttal
evidence.

This suggests that either party has to lay proper foundations to justify its cl
that a witness has turned hostile as it is only then that an investigation ¢

grounded. Where this requirement is met, the Chambers can invite
witness for cross examination.

aim
an be
such a

243 ICCSITUATION

Pursuant to Article 21 of the Rome Statute, the ICC shall apply in the firs
place, elements of crimes and its Rules of Procedure and Evidence; whert
appropriate, applicable treaties and the principles and rules of intern

law, including the established principles of the international law of
conflict;

ationa
arme

“Rule 91
“Rule 91 (b)
"Case No. iCTR.98-44 I




nfﬂ'mar, to Kress, itis more of hybrid system ags j o
A ccording _ g S fs also visible from ICTY.®| "
on, before the ICC like other municipal and International judici
ol which is found to be irrel oI e Otaaps
any e R uevant Or inadmissible shall not be
b Jered by the Chambgrs du_rmg trial.
For evidence to be admissible, its pro?ative value must be put into account in
suring @ fair trial before the court.” Rule 64 of the Ryles of Procedure of
Evidence provides for the procedure relating to the relevance or admissibility
of evidence.
witnesses are protected from making self Incriminating statement during
irials before the ICC.® Furthermore, under the ICC regime a witness can
decline togive information if he thinks such information may incriminate him or
that might tend to incriminate him.™ Though not expressly provided for, the
provision of assurance,” from self incrimination may save the chances of a
witness turning hostile before a proceeding. This provision is presumed to be
help especially in curing the deficiency of the Nuremburg trials where several
witnesses became hostile for fear of being incriminated by their testimonies.
The question therefore is, in a situation where the statement of a witness
proves relevant but substantially adverse to the party calling such a witness
what remedy is open to the party, prosecutor or defence? A possible solution
can however be read into the provision of Regulation 43,™ which caonfers upon
the presiding judge, in consultation with other members of the chambers to
determine the mode and order of questioning witnesses in other to ensure fair

presentation of evidence and effective determination of the truth.

:s De Smet ' structural analysis of the role of the pre-trial chambers | the fact finding process of ICC'.
Kress ' the procedural law of ICC in outline: anatomy of a unique compromise’ 2003.
:Ruie 64(3).
. [Xome statute, article 69 (4).
Rules of Procedure and Evidence, rule 74.
“Rule 74 (3),
Rule 74 (2) abd Rule 74 (3) (b).
Regulations of the court.
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Interestingly, priority is given to a witness before the ICC to give Con
tl g
whether or not his

Sent
recorded testimony can pe relied on * This p,

Ovigi
, - Sig
therefore does not favour the reliance of record of previoyg Stater,, |

awitness testimony is ascertained.
The court sha) have the auth
it considers necessa
determination of the tryth *

From this provision, it is sy

ority to request the Submission of g

ry of all evidence that

it Considerg for Ce

the
ggested that the dangers of th

be curbed. Itis therefo
a witness having turn

® hostilg Witne

'€ Suggesteqy thay

ed hostjle Can pq
mand have his witness impeached_

S§

Cross examined by the party calling hi

25 COoMm PARATIVE ANALYSIS

The common law legal system traditionally imposes

Sefer Halilovic (decision on aqg
of prior Statement of a wi

tness). The tribunal stateq cle
to follow the rules of comm

0
58

*Rules of Evidence
L

and Procedure, rule 68,
ooMme Statute article 69(3).

D Sandifer * Evidence before intemational tribunajg' 2nd ed 1
:Prosecutor V. Milosevie Case No. 1-0 S4-T T 16732 e
* ¥ Aleksovski ICTY App Ch,190g @ para 19,
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o intemafiona‘ tribunals havg axpres?sed their freedom to estimate
i Jalue of the vam’)us‘elements of evidence.™ However, most international
qals draw insparatnon. from municipal rules of evidence to guide the
sibility OF inadmissibility of evidence. ™
Jariation ofa testimorfy by a ho.stile witness in court points to the difficulties
_rou” 4ing the gathering of e.vudence before international tribunals. The
gifficulties thus cr'eated by éuch Instances though a clog in the wheel can also
Wl emoved. For instance, lun the ICTR, Rwandan victim-witnesses frequently
voiced concem§ about the agcuracy” of particular kinds of evidence they are
ssked 10 provide an'd consistently demonstrated an awareness of the
imitations of the estimates in their testimonies, particularly in regard to
giscrete and quantitative measurements.’” The initial task facing courts

municipally and internationally is to establish whether the party making such
claimsof the hostility of a witness is genuine.™

by

Methods adopted by tribunal include relying on indirect evidence as against
direct evidence, ™ and the use of prima facie evidence.'” Conversely, where
the testimony of a witness has successfully been subjected to interrogation of
the tribunal and crossed examination by the opposing part, its value as
evidence will be considerably enhanced.”” The situation is the same in
municipal courts were as shown from Nigeria case law; all the prosecution
needs to do is to show the basis of the desire to declare a witness hostile and

subsequent disregard to the witness testimony.

However, an important excuse for the factors that might lead to inconsistency
in the testimony of a witness in international tribunals is length of time it takes
trials in to commence. Thus, infirmity of memory is pointed to be a major factor
that influences the accuracy of witness testimonies. In addition, considering

::See the Nicaruga case.
~ Cheng, 'General priniciples of law as applied by international courts and tribunals’ p 303. 1987.

“Establishing Credible Evidence: Victim-Witness Testimony at the Intemational Criminal Tribunal for
o Ru_randa Jenna Appelbaum.
 Chittharanjan A'Evidence in international litigation’p 139.
%See the Corfu channel case where the UK proved its claim by indirect SYILRTRE.
. >eethe Rockwell Case (1989), 23 Iran-US CTR.
See The Cameron case 1929, G.B V MEXICO @43.
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the trauma several witnesses pass throug.h ff:nnn:':iiir’?i(;?t|0f the chs
crimes or violence's against them an§ the"l' Cvulnerable t- " addifi, ,
witnesses and their families are panlculéry i 0 acts ¢ Ty
and potential harm, due to theirtestiménylmpl"’a"f"’g 'TEC”Y_t@ Acgyg, o
It is inherent that some of them might SUﬁ.er i Ifnﬁrmlt'es of
Whether, municipally or internationally, eY'de”CG 0 W'tng’ss S myg
examined. This must be in the light of the witness s:u‘;ace of mfmmation'
capacity to ascertain and his willingngss totellthe truth. §
International criminal justice is mainly supposed to sgr\{e as protecu
against any form of human rights violations of bqth the y:ct:m and 5 CCUSQUQQ
Thus, urgent care must be taken to ersure that }ustlcg is npt miscarned_ t‘=
'mportant to take into account that fairness gf jUdICia! D'OCeeq;n :s
naispensable for the establishment of confidence in nationz| or mte'ﬁahoq S
acjudication and this guarantee is vital for every defendant 9
Having considered the situation of hostile witness, options 3

Vailable 1, the
X 3 s $ i f s i
prosecution in such situations are examined below. As diready higp, ighteq
previous sections of this work, the general rule is that th

e Drcsechf_;
allowed to pick and choose which of his witness testimo

On is not
ny the court take

into account or discountenance. However, despite the general ryje Certy,
options are open to the prosecutor in ensuring that his case is not run agroyng
by the acts of such unreliable witnesses. This can only be achieved via the
impeachment of a witness. The procedure provided for impeachmg a Withegg
is discussed briefly below.
PART 3
3.1

IMPEACHING WITNESS STATEMENTS

Discrepancies between prior statements ang current testimony Commonly

form a central focg point for testing credibility in international criminal trials.
| N earlier statements

'”;Pfosemmr v Sesay et all Cage No SC§
King case, USA v Mexico (1930
stated that due 10 frailt

ussell Case 1931@ 188, where it was
e liable 10 arouse distrust
tice of (Ce p617
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minished opportunity for currenttestimony to be properly heard and
the interest of justice that any evidence necessary o

3 he & n

458 };'«n the truth be presented to it and subjected to examination by the
~rié!

p:“ﬁes

 cled! example of thg dangers ofy hostile withesses was shown during the
' mburg trials. For instance, during the trials, a number of witnesses gave
on matters favourable to the defence because they themselves
could pither bé im{)jicated or they were closely related to defendarnts. "
in the Flick caSE,: * the prosecutors attempt to impeach the testimony of his
witness was Cautioneq by. the tribunal. In the prosecutions argument, it was
;eiierated that the application of conventional rules of impeachment had been
c‘eveioped and such rgl‘es should be subject to the discretion of the court.
in the medical case, " the prosecution request for the tribunal to call the
witness was upheld by the court stating 'we are concerned of course with
iearning the whole truth about the charges pending against the defendants’.
grom the above, itis inferred that the option open to the prosecution is to lay a
soundation to the witness apparent hostility and seek the courts discretion in
callingsucha witness.
Highlighting inconsistencies between prior statements given by witnesses 1o
their subsequent court room testimony in trial is a core

investigators and

strategy in impeaching witness credibility.
in Tadic case, © prior statements of the witness was used in Cross-

examination and proved invaluable in revealing inconsistencies that may
affect the Trial Chambers assessment of the credibility of the witness. Based
on the decision of the trial chambers in the Akayesu case,’ admission of
weight that can be placed on the evidence of a witness.

evidence goes to the
Thus where a witness is treated as a witness of straw, his testimony will have

e international criminal courts and the European Court of Human

"V Tochilovsky, Jurisprudence of th

”zRights, Procedure and Evidence p219
Judge May R and Wierda M, International Criminal Evidence p 169.

"“Judge May R and Wierda M, International Criminal Evidence p 170

“Transcript, Dec 16 1946, XV NMT @691.
Kayshema and Ruzindana , ICTR Trial Chamber Judgment and Sentence, 21 May 1999, paras. 78-9
27, 1996 para 46.

‘Decision on the prosecutors motion for production of defense statements, Nov

89




"R M

(T

duation, the chamberg , o P
: ome situation, 0TS wijj
Hittie Or no weight at all. In 8¢ S

wanec i = “"'uh‘
demeanocur of a withess. However, the relevance qf a Withgg, h\,“
WT n x 8. 7 | ! Y

n to determine if 4 Wilhege
should not be wholly relied 0 ty trait and noy 58 iy ;,m! e,
ris a personality b ”f»l(?us;g, e Th
confident demeanou g, arjly, a.

’ raccuracy.

indicator of truthfulness 0 ‘
While the previous statements of a w1'tn-ess cannot be useq h”'f‘sln
credibility it should not be precluded .nf itis §hown to be Clovap, ang g, My,
As aiready discussed, trauma and infirmity of memory gre lay,
inform inconsistency in testimony of witness. In the gty
have as a matter of procedure assessed withess testimg
the degree of trauma suffered and the possibility of po
disorder. ™ Thus, where the court warns itself of the Weig
either party especially where such a party raises 4 doubt g 10 thy .
becoming hostile.

ht tg

PART 4

41 CONCLUSION
in matters of admissibility of evidence the pProcedure in intern
Is @ unique mixture of common law and civil law rules, ™
of achieving justice in international criminal justice syst
challenges. With the human rights provision that
deemed not guilty until proven by the prosecutor
witness before the courts are also challenges to
proceedings relating to examination of witness in t
upon the common law tradition of adversarial proce
tradition completely.

ationg
However‘ the
emis froth With severa|
an accuse Persop 5
and the Protectip, of 4
be Contendeq With The
he ICTY ang ICTR dray
dure but do "Otreflect fhy

Judgement, September 2, 1998 para 137.

“Judge May R and Wierda M, International Criminal Evidence p 169,
™ Tochilovsky, Jurisprudence of the intern

ational criminal courts and the European Court of Human
~ Rights, Procedure ang Evidence p321.
“Akayesy Judment, Sept 2 1988 para 142-144,

2 ¥ S ‘ : el e 5 Human
V Tochilovsky, Junsprudence of the international criminal courts and the European Court of Hum

Rights, Procedure and Evidence p321.

“Robert Cryer, The law and Pr

. : : 3. 39 2003
actice of International courts and Tribunals 3: 411-439 20
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AS highlighted, the courts both municipally and internatfonaﬂy have tried to put
measures in place to ensure that the course of justice is not averted by the

testimony.

The provision that a witness must answer all questions put to him is important
in ensuring that the court is seized of all evidence that it needs to make its
decision is important. The rule of non Incrimination serves as a valid haven for
witnesses for not telling the truth even when any implicating testimony will not
be used against them subsequently in any trials.

Finally, it is concluded from the detailed analysis of the most important
features of international criminal procedure, that the traditional common-civil
law divide has been overcome, although most rules can be traced back to
common or civil law origin, they are rendered sui generis and unique in their

application.'

5.1 RECOMMENDATIONS

While there is considerable controversy regarding the appropriateness of
adversarial methods for the examination of victims of serious abuses,
common law trials offers insights into assessing credibility because of the
serious attention that is paid to the form and substance of questions put to
witness. It is recommended that where necessary, questions of counsel
should be reframed or followed up, serving as a corrective mechanism for the
barriers to the effective examination of witnesses of international crimes. '
Furthermore, it is also recommended that flexibility govern caution in making

- Prosecutor v Tadic, para 33 IT-94-1-T, 7 May 1997.
International criminal Justice, A critical analysis of institutions and procedures ed M Bohlander pS00.
,;gRosemary Byrne, Proceedings: Guiding Standards from the International Criminal Tribunals.
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