Lead City University Law Journal
(LCUL))

A Publication of the Faculty of Law, Lead City University, Ibadan, Nigeria
Vol. 2, No. 1 January - June, 2016 ~ ISSN 2504-9747

Contents

Divorce in Nigetia's Dual Matriage System: Did Jadesimi v Okotie-Ebok Rest the Issue?
A Juxtaposition of Legal Personality under the Common and Islamic Laws

A Legal Appraisal of the Procedural Deficit in the Conditions Precedent to the Suits against the Nigerian Civil
Aviation Authority

Accrual of Cause of Action in Torts of Defamation of Character and the Available Defences

' Africén Women in the Cross-Cutrents of Customary and Contemporary Law: Idealism and Reality in Conflict
An X-Ray of Dispute Systems Design in Nigeria
Assisted Suicide Rulings in South Africa and New Zealand: A Contrasting Twist and the Nigerian Situation
Human Rights and the Judiciary: Islamic Law Perspective

 Indigenizing Corporate Ideology for Better Corporate Governance

The Requirement for Payment of Tax as a Condition for Elections in Nigeria:

Privatisation, Deregulation and Good Tax System: The Alchemy of Public * )
Tax Enforcing of the Self-Employed Persons Income in Nigeri;;:h Issug,lgh k
The Desirability or Otherwise of State Police in Nigetia — The Lc_éal Framewo
The Emerging Structure of Employee Participation in Corporate,"‘%ovemancgf;,s :
The Role of Media in Conflict Resolution and Management in Nié;i:ia g

An Overview of Corporate Governance Codes in Nigeria

Revisiting the Complementarity Regime of the International Criminal Court: T :

;‘_‘: e of African States and *
E O g " !
Challenges oo ! 1

. ..
The Land Use Act, 1978: A Reformative and Revolutionary Property ch1slangm 1 D

“;:\‘?-"4 7 T
A Critical Re-Examination of the Principle of Corporate Personality and Ignﬂtéd‘ it
— g
The Legal Regime of Noise Pollution in Nigeria e

Legal Framework Towards Fighting Theft and Kindred Crimes in Nigeria

The Nigerian Legal Framework on the Use of DNA Tests in Child Paternity

Environmental Law o

Scanned by CamScanner



Lead Ciny

(A publication of the Faculry of

Board of Editorial Advisers

Professor D\, lialaye, JSD, ENTALS, NS, SAN
Professor Olu Adediran, Ph.D., BI,

Professor A.O. Popoola, Ph.D., BI,

Protessor Joash Amupitan, Ph.D., Bl., SAN
Professor Heoma nemo, Ph.D.. Bl,

Protessor Yusut” Aboki, Ph.D.. BI.,

Editor in-Chief

Dr. Shittu AL Bello, Ph.D,, Bl,, PGDIY
~Assoctate Professor

Editorial Board

Professor Olusoga Olopade, LI, Bl.
Professor 1A, Olatunbosun, Ph.DD.; Bl.
Professor Ifedayo Akomolade, Ph.D., Bl
Professor Alaba Ogunsanwo, Ph.D.

Dr. Nasurudeen Usman, Ph.DD, Bl

Mr. Saka M. Abdulmalik, LL.N., Bl

Mr. Simeon Olaoni, LI.N., BL

iil

y University Law Journal

Law, Lead Ciry University, Ibadan, Nigeria)

Scanned by CamScanner



Contentg

Divorce in Nigeria’s Dual Marriage Syste

M Did Judegiy, 9 Okotiet
) ' . /[('_
Michael Attab

..................................................................
........
.........
-------

A Justaposition of Legal Personality undie i COmMON and Iyl | o '

o Hd”{?/i. A [‘{d”/”/ ‘,(/ and I)f: 1‘1 ()”'()d(/t, ............................ .:“l. -

A Legal Appraisal of the Procedural Deficit in the Conditiony Precedent besig ”

against the Nigerian Civil Aviation Authority o

ey Qj‘ﬁ"("””/"’ ................................................................... o -
L

Accrual of Cause of Action in Torts of Defamation of Char

acterand the Availy)y), Defenees

Abubakar Shebn Abmad Tijani and J-O Olat

0kse

---------------------------------------------------------

African Women in the Cross-Curren
Idealism and Reality in Conflict
Mary-Ann Ajayi

ts of Customary and Contcmpor:n'y Law:

---------------------------------------------------------------------------------------------

)
An X-Ray of Dispute Systems Design in Nigeria
Shittu A. Rello and Oluferri AAbifarin

Assisted Suicide Rulings in South Africa and New Ze
the Nigerian Situation
B.A4, R 05

\ Human Rights and the Judiciary: Islamic Law Perspective
? ~_Vomad Hussein Folorunshot and bantgadir Ibrabim Abikan Ph, D

aland: A Contmsring T'wist and

-----------------------------------------------------------

Indigenizing Corporate Ideology
Dr. (Mrs) Kathleen E. Okafor.

for Better Corporatc Governance

...................................................................................................... ()]
The Requirement for Payment of Tax as a Condition for Elections in Nigeria:

Another View

P"Q/: Rm-/)gg(/ ]i;;;o/) [/}10(/0/(1 ....................................................................................................... 4
Privatisat‘ion, Deregulation and Goog Tax System: The Alchemy of Public

Corporations in Nigeria

S.M. O/o;éoaba, J.0. Olatoe and Mobaniyed Bl s scesrsr s i

Tax Enforci

Chﬂllenges and Solutione 'sons Income in Nigeria: Issues
S.M. 0},

0kooba an Al Chinenye Fofji,

................................................... 115
The Desirabilj

ty or Otherwig, of §
2 ts
Joel Adelys; A(/g’)l_ﬂjlé’, EJ‘q "

.....
..........
.............
-----------
............

uuuuuuu
................................................................

Scanned by CamScanner



The Emerging Structur
e of E icipation i
Dr. (Mre) Kotiioon B Ol mployee Participation in Corporate Governance

........................................................................................................................ 131
The Role of Media in Conflj .
Olanitee /1dt’/ﬂkﬂll-Odewa/g,,._,_f_t_ .Resolunon and Management in Nigeria
................................................................................................................ 139
An Overview of Corporate Govery, I
Gbenga Aderibigbe.................. erios Secesin R
................................................................................................................. 146
Revisiting the Complementarity Reoi ; -
The Role of African States an;y C;ﬁi;@ggj the International Criminal Court:
J.0. Adedoyin-Raji, Ph.D. and 1.1, Abdulranf.
TR T LAVAUIE ] enerssmrrsssssssssssssnsssstsssssnss oot s s 154
The Land Use Act, 1978: A Reformati i
) A ative g . . B . . .
S.M. Abdulmalik Esq and .. Omisore lx)/fl‘)n.l.i?f.\..c.).lunonary property Legislaton fn Migeria 164
A Crtical Re-Examination of the Principl i imi iabili
: e
Clement Chigbo Odiaka N. Oluchukws........ Pe O ...... (.). rpomte .Iiﬁrs A 178
The Legal Regime of Noise Pollution in Nigeria
k001 iy, PBD ..., ennssmsssssssussesssmssssssssssissasoossasissessssssssomsmsmsseisesesssssssssssiasssnmssssssssassesnesssesssdissdisin isess 197
Legal Framework Towards Fightng Theft and Kindred Crimes in Nigeria
Kabiru Adereni Adeyeno (ILLaMBL )it e s 204
The Nigerian Legal Framewotk on the Use of DNA Tests in Child Paternity
Disputes Resolution
Aderonke BoAdeghie. .........coovvviiiiiiiiiia i 216
The Role of the United Nations Environmental Programme (UNEP) to the
Development of International Environmental Law
Hakeem Tjaiya, Ph.D and Shittn A Bello, Ph.Duuvvvneeniiniinerisneeneiiiane N —— 225

Scanned by CamScanner



Human Rj ici
ghts and the Judiciary: Islamic Law Perspective

Ahmad Hussein Folorunsho!

Abdul, o
u ; . .

qadir Ibrahim Abikan Ph.[?
Abstract
The comcept of buman rights has over 1he Jears been canvassed by 4

- . o . R . assed 0y the weys 1/ I o 4 3 g z
reasoning that any other cnlture (Islan nctusive) is having any) 2 W /1-‘/] ‘N/{,-J e Sl o By
This research, thergfore, debuntes that motion 5 i S am /J///g fo do with rights of individnals and its protection.
» . . e gevtng general insio ONCe ; Johtr
diial system in Islam is. strctyre SIS 8 1519ht fo the concept of human rights and how the

d 1o protect it It

; - AL compares the scope and components of riohts o the

5ystens. 1t summarily analysed the Islamic hupan b e P p of rights snder the two
ot

- Iriments relying Grmative evidence 1 .
Sunna and practices of the companions in the ares o : laig on affermative evidence from Quran and
solits and its brotect; area of Human rights protection. The research is concluded by noting
that human 7ights and ils protection throngl) the jidicig : /g

fion of buman rights especially in 1] wary are as old as Iskam itself and even surpasses the western
”[0/1” e & an the area of equality before the law and right against discrimination on the basis of
Staiirs. i

Introduction

Human right is N _gIObf‘l phenomenon, protection of which is of great concern to every civil society
“"Oflc_l Over. JUdlc_me Is a mechanism put in place by the law, under which courts are vested with
judicial power to interpret the provisions of the laws that guaranteed rights in order to adjudicate on
matters bordering on violation of those rights, with a view to protecting and redressing such
violation and infringement. Considering the voluminous literatures available on the subject of
human rights from the western direction, the enlightenment campaign through the western media,
the legal machineries put in place to guarantee human rights’ and the judicial mechanisms
established to ensure its protection.” One will ordinarily feel that the ficld is exhaustive much to
create the impression that the concepts of human rights and judiciary originated and exist only in the
western parlance. The above assertion leaves some imperative questions to be answered. For
example; does the concept of human rights exist under any other culture apart from the westetn
culture? Can human rights concept be viewed from the perspective of any other culFu.te SLlCl.l as
Islam? What are human rights from the Islamic point of view? Is there any other viable judicial
system aside the conventional courts system under which human right could be adequately
) ¢ fundamental questions, this research work, gives a general
insight to the concept of human rights from the Islamic perspective. In order to appreciate the

: in i ion, a brief analysis of its components such as
concept under reference which cannot stand in isolation, analy p ) .
ered. Furthermore, naturc and scope of human rights in Islam is

right, duties and freedom is proff , Al i
part ;f the discussion in this work with a view to observing the sharp distinctions between the scope

protected? In reaction to the abov

i La faculty of Law, University of Ilorin, Nigeria; Solicitor and
' LLB, B.L, LL.M, Lecturer, Department of Islamic Law, I*'Ticnquu o
i\ﬁ\]r;)cgte, Supreme Courts of Nigeﬁﬂ;m’%ﬁlw, Faculty of Law, University of Tlorin, Nigeria;

B, B.L.,, LLAI Ph.D, Senior L€ , Lepal ,

Solicitor ':md ;\d,vocnté, Supreme Court of Nigeria ﬂC'
See for example The International Covu‘mnt Cinl I\ﬁ-icqn
Economic Social and Cultural Rights (ICESCR), Ihe - ijim
other International and local instruments Of Human Rights,
Constitution of the Federal Republic O.f Migeeta 'etcr.'on more particularl
See sections 6 and 233(2) of the Nigerian constitu ‘i 1 orncolitey Rules 1
contained in the Fundamental rights (Enforcement Tr¢

January, 1980.

3
bikan.ia@ untlorin.edu.n .

vil and Dolitical Rights (ICCPR), International Covenant on
) 1 o (A my .
Charter on Human and Peoples’ Rights (.\CHl R) '.\ud
such as Constitutions of various Countries ¢.g The

w

y the jurisdiction of the Federal High Court as
979 which came into force on the 1%t of

i,
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slam and in the western perspective, The researe,
-\'Cl‘CCth rights as provided for under the Islamic Law, such as right to life, just:
ght to freedom of speech and expression. It makes an OVerview o, :}:“
Islam by summarily analysing the main two Islamic humgy, fightc\‘
cclaration of Human Rights and Cairo Declaration on Hy '
ould be referred to as the second leg of discussion in this
am. This research work considers the Islamic Judicial Syste,
view especially during the petiod of the Prophet (S.A.W), the_four' rightly g
laid down for the later generation. It bricfly looks into the quahﬁcauOns and
a Muslim judge and instanees of how the judiciary protected humar_l rlghts..
Affirmative evidence from the primary sources of Islamic Law on the issues discou
outlined, verses from the Holy Qur‘4n and authosities from the Sunnah of the Hol‘Y. Pro
explained to buttress the discussion on the issucs. In addition to the textual autho.rmes )
references are made to the practices of the early companions of the prophet CS.pC'Clﬂl.ly‘ the tightly
guided Khaliphs. This work js concluded by suggesting solutions from the Is.larmcl Ju§11§lﬂl Practiceg
to the problems of human rights protection been encountered by the conventional judiciary.

. 1\[?;(,
: uman rights in
Nstruments, (Universal Islamic D
Rights in Islay )- There is what c
That is, the Judicial System in Tg
the historicy] pur
Khaliphs as
functions of

My
\Vork'
fI‘Om
1lidcd
basi

tsed g,
phet g7,
Provideq

Conceptual Framework

The concepts of right and freedom have 2 slightly different connotation under the Islamic lay from

their understanding within the framework of western discourse. There is therefore the need to put
the different understanding in proper petspectives.

Right (HAQQ) _ : '
Right in Islam ordinarily means hagq. Hagq under the Islamic law has a comprehensive connotation
as it encompasses both rights and duties or obligations. These are two twin concepts that cannot be
severed from one another and the origin of which is the Qur ‘an and Sunnah. In many occasions
- rights are crystallized to duties, this simply indicates that where there is right there is corresponding
duty and obligation. In Islam Hagq or rights are divided into two main divisions namely; (1) Hﬂq/fq
Allah: Rights of Allah (2) Hugrq al-insan: Rights of man otherwise called human rights. In Islam this

1s right of individual which accrued to ever

'y person on the basis of being a human being.

earlier divine and thus it is immutable. Tsly

2
m makes no formal distinct
fundamental rights as every

on between other right and
right granted by Allah the La\v~giver is fundamental, hence in the
Islamic perspective all rights are fundamental.

Freedom (Huriyyah)
While discussing human rights

, ‘ _ , duties and obligations, freedom 10
Arabic called (Huriyyah) otherwise referred to is another important concept
Muslim jurists have tigorousl; engaged themsely

' . a view to defining the concept
based on their understandin, of the concept o

i amic pe tive. For example
Hashim Kamali defined jt amic perspective. For
the ability

interference

> apart from the

es intellectually with
f rights from the Is]

as;

of a person to

manage his own affairs fre
of others, while

; e from oppression and
enjoying the safety

of his person, honour, property,
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home and all rights that belon

> to him, provide
does not amount to hostility ’l!-.a 1, provided that the manner of his management

nd prejudice against others’
Similar to what is obtainable in the weefer ,
e 3 . he western categorization of rights,® Muslim jurists
the basic rights and liberties, then brq 1 rights,” Muslim jurists have compressed
S P RIS L ught them under three broad categories namely: (1) personal
”:; al-huriyyal) al-wa © ””-”".2’)’” e g l ’}; ’.’J.’J’”/{ al-shakhgiyyab); (2) intellectual rights and libertics (al-hugiiq
iq/iS(ir./fl’)v;z/) wa z1/-/}7i/1)(i '-).J'J'rrkl)’ ‘S‘;( o ISOCI::l_CCOW)miC aghts aod Hbestlcsi(aihuglpaa orbharmal ai
padar : ayar). sicee the objective of | ; : 4 2urz)
b N (e wman rights in Islam is t :serve
nity, the first division has hee u 5 SR b W0 PLESCIVG At
Odltlglcrf)r,iglm st Bty T imll))(]'it,: (t:l(mtsld'c;cd the most essential and the foundation upon which all
o - g s that without the protecti ) ) 5 1
uncertain, unobtainable and even unnecessary 7 T i O'f L e
essary.” The above mentioned rights and liberties containing

Othcr SanlClltS ﬂnd SUIJ-( liviqiong Of f e o 3
= s 1('(.({()“1 ’\n(l hl)cfncﬁ‘ 1 1 i
1 C ya 10 . & S must not ]) rIcre >
Llphold thc aim of pL(‘S(‘l’ang hulnﬂ n i Ilit Cc lntcrfu‘cd Wlth in Ofd(.f to

Notwithstanding i . .
¢ the importance of the protection of these rights and libertics under the

llli::lti:or\tv(; él‘lyz; :glllltoqlzl(;bl?kl:i:yuﬁzi if‘rclcdom and or Iibcfty.' Conscqu'cntly there is certainly
S e iy s 1s because wl‘wrc onc’s rights (.:nd is where another m:'m’s
nghts g on to ughts 1s a common feature in both the Islamic and western human right
d.ISCUSS; the latter thl‘ougl} the Instruments conferring rights on people usually make proviso as to the
circumstances uﬂd.cr which rights could be curtailed though in accordance with the law.” In the
forme:r, the lﬂ.‘V giver, AllaAh, provides limitation for cvery right which He divinely granted to
rpaflklgd. Tnkl-ng example from the mother of all rights (right to life); He has placed automatic
limitation on life by emphatically assuring evety soul of the taste of death” and by the creation of
death as twin concept of life"". Under the Islamic law although it is believed that every human being
is granted the right to life but the right is limited under certain circumstances such as when the
owner of the right kills another without a just cause. In a similar vein law of Qadlf (defamation) is
put in place to limit and checkmate the commission of defamation against other in the name of
exercising right to freedom of expression. Likewise, right to personal liberty and security of an
individual can be restricted when he has been . formally found guilty and convicted of a crime
through the due process of law'.

5 Muhammad Hashim Kamali, *Freedor, Eguality and Justice in Istam”, (Malaysia and UK: Ilmiah Publishers and The

Islamic Foundation, 1999), at 11. Kamali, after scrutinizing various definitions of different scholars like Ibn ‘Ashur,
¢ ]

Mahmassani, Abdal Karim Zaydan, Kamil Laylah and Abu Zahrah to mention but a few; hfa therefore considered in
v persoml’opiﬂi()“ to choose Lhe definition of Abdal-Wahab Khallaf as more comprehensive, all encompassing and

nal liber
%r:fc:;::k; :E:I;:Z?SL;? E‘;{Zmnt on t)({?ivil and Political Rights (ICCPR) ndoptcfl by the UN General Assc_mb!y on
December 16" 1966, and put into force on March 237, 1976. Also the Intemntlor]ml Covenant on Economic, Social
and Cultural Rights ,(IC'ESCR) adopted by the UN Gcn,crf'\l f\.sscmbl_y on the 16" of Dt:f:e_mber 1966 'and came to
force 3‘n| . . 1976. The former document commits its partics to respect the c1v1l_and political rights of
WY v Janvsiey D20 life, freedom of religion, speech, assembly, electoral rxshts and gght to dl'xe process and
individuals, including right to lif¢, k toward granting economic, social and cultural

![13]. Ille 12 p i i S 1‘:5 l a ic. Or

tter doculneﬂt on ﬂdO tion (..Oln”).lt yartics ‘[O Wi ‘ :

i i !du’lls SULh as l']bol]r [ight, rlght to ll(', “11, Cdu(-tltlon .ll]d ﬂdcquﬂtﬁ. Stxl“dd[d Of llvmg.
g 1ts to lIlle als, H d

: -c ification as laid down by Abdal-Mun’im
s - articular reference the above classification as f
T Kamali, Freedom...,15, where 1hc 'mﬂfl)(;rf[;lzclc(:lf the first category as the bcdroc}: of others, l'xc qU(')te.d Ahmad saying
f}: madha nd to go'mpl'(lzlmdcntt; ]:nlr;:i{ivillunl to cnjoy the freedom of ownership and work if he is in the meantime
or what good it will do to

8 g . l'.lis fiesc?f;n mzids;ighricc)f :]2\[7’,;:—1:::1:1\; of the Constitution of the Federal Republic of Nigeria 1999
€e section ,2 an unc ¢

® Qur " in, Al-AnkabFEt (29):57

' Qur"an, Al-Mulk (67): 2

"' See Qur ' an, Al-An<Em (6): 1

o

51; AlIseEi (17): 33 and :\1—Fm'ql’in (25): 68.

79
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Development of Human Rights T
Generally the domination of the concept of human rights discourse by t]]‘c.“lw‘;; ; “ONse Uentiy
the use of the western value has being the yardstick in human Rights St““(. AL "/1 though ¢l iy,
for the standardization of international human rights .lms bcc:n ‘cxcdltu{ ItflJ fI}C West, ?!nl,i
notwithstanding the western propaganda on the negative image of IrslnglIm;( ‘ S :T““.C‘Lﬂ\\' in the
west,” Islam has been described as an all-encompassing religion (l”/'(/{”)' dt ‘“1‘5,[‘)“-““1&311%' g
man various rights by virtue of being human over a th()usn.nd’)nnd foult hl:ﬂf;‘f ilizl\br 80 Ty Wag
Fundreds of years before the issuance of Magna Carta of 1~1.5, not O A i Be. atlous Culty
revolutions which influenced the birth of what is today known in thc. \vcbtfﬂth 1c llbtRﬂl“d Mothey o
all international human rights instruments, the Uni\'fcrs:11~Dcclarntll(i)i1 iO Mljlﬁzﬁnlighil (UD[IR
1948. Recognition, prescrvation and adequate protection .ot human‘ 5 ?n tly-‘l o tl. we f?
been the concern of Tslam through the divine law main sources of which are the Qy,
s 14 :
bummll'l:hc cornerstone of human rights therefore is the mnuifc:s‘tlnnon ml;l lll)::)ti(;c~ttlfn (tf humy,
dignity which the constitutional provisions and content of other human rights instrumengg hay
been designed to uphold®. _ _ . sl s 1l i g

Historically, the concept of human rights in Islam is as agec ﬂbm slam - itself. .fhc
commencement of the revelation of the FHoly Qur “an over a thousand years ago \vl_uch lasted forq
remarkable period of thirteen years matked the emergence of the rgcogmuoxlld.o.f ugh]tb (;f .11L111}311
person and dignity and also the needs for its protection and preservation. Il,l ac 1151011, ‘t 1 Olmlatlon
of the state of Madinah around the year 622 C.IE by the Holy Prophet (S.AW) 7 was the basis for
the issuance of the Madinah Charter (Sahifah of Madinah)"™ which is no doubt the ﬁ.rst ever world
written constitution. ‘These are evidence of the ploncering status of Islam on the sub.}ect of humay
rights and freedom. It was a state under which rights, duties, interest's and obligations of all the
inhabitants including those of Non-Muslims and Jews within the Islamic state were sl?clt out based
on mutual agreement of all the concerned parties. The protection of those rlghts. and intetests were
adequately guaranteed in the Charter™ and this became possible through the guidance of the Holy
Qur “an, because Qur ‘an had been substantially revealed at that time. This is the channel through
which the Islamic civic rule was first introduced by the Foly Prophet (S.AW) to the Arabian
Peninsula. The system has been described thus:

The state of Madinah was marked by high moral standard. It was the standard-bearer

of Muslim behaviour and a model for the implementation of human rights under

Muslim religious state authoritics, The Muslim statehood established by the Prophet

Ie h?l\'Q
an ang

> Mashood A. Baderin, “I nternational Human Rights and Islamic law”, (Oxford: oxford University Press, 2003), at 11
1 See Qur ‘an, 3 :19, also sce Shamrahayu A. Aziz, “Nuslimg’ Right ro Religious Freedom in Malaysia: Piercing trough
the Confusion and Contradictions” (2007) 7 MLJ at exxxi ‘
" See Qur “in 17 :70

:: i\{[:r}lq;]::;z["[n[:;}]ZHZLI\::]111, ‘lf/;.(.' I‘)@/{/{)‘r‘q/ /\I(/_//:‘/' he Il\t'{(z(////.c' 1?0{:\])0:‘//1«"’, (Malaysia: I!miah Pul)!ishcrs, 1959); ik ! §
. ¢ emergence of the mission of Tslam as o religion when the tevelation began in Makkah specifically at
the cnfc. of Hll::l, Irwas a continuous process in Makkah for a period of ten vears l?cforc the prophet and i
g 3 orate . 2 “othlyes av |- { , g
222:}:;231}:) ln::f;,l;,til r}:;l.:.:;, :l:;s\uhub today known g (Madinah) where the revelation of the Holy Qur' it
T Naimul Ahsap Khan, “Fluman Rights in the
Politics” (Dorham, Noxl, Carolina: ¢
18 1Ibid., 149, 'I'he Madinah Chagte
of been the Grang Norm and
document in whi), rights, duties and re
the state, T s been called rre;
Madinah and )y,
introduced by
" Ibid., 150 "

Muslim World: Fundament:
acolina Academic Pregs 2003) ar 146

ris regarded as the
the supreme Iy

b s . srnation:!
lism, Constitutionalism and I[nternation

- constiturion of the city-state of Madinah, This is due to its fearut
)_ ¥ iy 3 . . . 5 -.‘ . ~ This .: ‘l
- '1'('l the state with binding effect on the People of the state. This 18
spons 'S Were ' ent 4
ponsibilitics were tpulates the structure of government !
& foi - Jane ol
of the agreement between different clans ¢

Setout, more so gt g
Uy due o the fagr thay it i
) ¢ e S
ob the socio-political and economic Sy

an outcome

Muslims. It is thug regarded as (e legal philosophy

the Muslims in the city-state of Madingh.

80
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in Madinal way )
' i e symbolice
hrotherhood™ fepresentation of the Islamic civilisation and Muslim

One of the maj ;
é am oh celi . .
8 Ty “CHY e : . B
gecurity of life and |""’|)"”i(“£J\vill,in)”(;i the Madinah Charter was to maintain peace and ensure
' o e - ¢ state and ¢ " : ; .
and helieves, "he Charter way cumhlr'mcn‘l( 11  among the people of different cultures, ideologics
i ' )y

be the extension of the Madingly Chartey,* the: Huduibiyyay treaty which has been translated to

bt b ‘
Some Selected Rights in Islam
[listory has made it clear (ha an right

\ thuman right is not

sources of Islamice nw (Qur ' in - ,
supporting the prang :u(n(T Pl";ll:c‘:;:::] 5(1)1;11\::111])0:1\]‘_ h:.u!)SFﬂmiﬂl “”thorit‘ics and affirmative evidences
aome seleeted riphes like ripht to life: ju"sricc b, )‘;M(" ’flg!lts. In tll'c light of the above, therefore,
expression shall be looked into with » v’iL:\\; to qn‘l"ll("ululn]lty and rlght to frecedom c?f spccc'h and
Also the affirmative cvidence in ses et o ‘-1 l ‘)/.bll.l'g 1w these rights were F?()tcd in I:s‘lamlc law.
aforementioned few riphts amon ] ) 5 Ehest rights shall be outlined. The sclection of the
5 e oF nermtve o 1B ”rl,w“‘ Is premised on the scope of this work. Thus, it does not
ﬂu'”l"‘m”dﬂlt ol ])le?le; the discussion and enumeration of cvery available right in Islam. Other
peculiar reason is l'll:ll‘ ’rn;glyt to life is the foremost and mother of all other rights l%oth in Islm; and in
the Western view, justice 1s also a general phenomenon across the globe while equality is a specific
g (.)t ﬂ‘l'lzlck on Islam by the west. And freedom of expression is crucial in a civic rule for
participation and representation in the decision making process about the welfare of the people.

4 new concept under the Islamic law, the primary

Right to Life (Haqq al-Hayih)
Life is sacred,” its creation goes beyond human perception hence its protection becomes
uncompromised under the Tslamic Law. Allah is the sole life-giver,® sanctity of life therefore is one
of the major renets of Islamic teachings and this is the manifestation of Islam’s claim of preservation
of human dignity.*' Right to lifc is the most essential of all other rights, in fact it is the sine gua nun of
all other rights. Provisions of the Foly Qur “4n are numerous and unambiguous on the sanctity and
sacredness of life, for instance Allah says:
We have ordained the children of Isracl that if anyone slew a person, unless it be for
murder or for spreading mischief in the land, it would be as if he slew the whole

mankind. And if anyone saved a life, it would be as if he saved the life of a whole

people.™

‘The last part of the above verse shows how great it is to protect just one hfe,. th\ig it is the
duty of cveryone to, save others life without sentiment or discrimination of any kind.™ Human
comes to the issuc of sanctity, security and protection of life

beings are considered cqual when it
7Allah further ordered:

religious differences notwithstanding.

A 1bid., 167

' Ibid., 170

? Qur'din, 17 : 33

Y Qur'dn, 67:1 & 2

b Syed Ahmad 8.A.Alsagoff,

3 Qur'in, 5:32

2;‘ Alsagoff, n. 23 at 15

Kamali, The Dioify.... 32, Kamait 0 oY

Huqiiq nl-Insﬁn,J],) :ﬁj-t, to maintain his [p(').smon tl
punishment in this world and the hereatter

"~

o

Homicide Wonnding in Malaysia”, (Malaysia: [TUM, 2006) at9

> 82

A diyal) as Compensalion Jor

li to have quoted the above verse from

ar reference to Al-Ghazz : -
G afety of non-Muslim attracts the same

: . marticul
i made partct :
g Jat attack on the pcrsonnl s

[
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de sacred except through the duc proceg, of
1 1 Allal made sa ‘

Do not kill a soul which Allah has

law.™

roborates the limitatigy ..
| ioned in the above verse cofl‘})lboe life is authorised t SE Ulateg |
The due process of law mcnthI}C ich are situations W er‘ - 0 be e
1 > eatlier verse to the right in question, ‘Vh“_: b Oisds (retribution), Zina (adulte ) s |
o the el i Qat! Nand (wilful killing), L% l.f hese cases is to be decideq b o |
fof! intans, i, cases of o bbery (Hirdba). Each Och t dual responsibility or duty? Vthe |
igh-way robbery (£ individuz ;
'sons, apostasy and high-way 5 d notin : |
. : stablished legal mechanism and o f law. It is not only about Protecti,
rernment through establis \ . ‘ovision 0 e ) o
gover 1 S tection of life is a strict pr ’s own life”. Aside from the wor
slamic law protec : S e & ord,
Islalm,u, liﬂt}‘ ; but also prohibition of tal\n].gl unishment awaiting such persoy in
. = 0y S C o . ; a
Othc'llpLopthor \vilful killing, there is C?vmcquentlc p ;
panishmen ¢ his death™. ition of Qur’an on right (o life ;
. >ss he repents before his . osition : b
e ber of Hadith supporting the p lims on the protection of life, ,, |
There are good num . icular about Mus . P o b
it -otection”. Islam is not par . he killing of certain catego People ey, f
sanctity and ?LO ; t'was reported to have prolub{tedfﬁrerl ¢ Prophet was equally reported t, haye |
instance, the 1 1?}) 1e D/’}’;/”’[ and children polytheists. }lism) % It is noteworthy that right to [, |
. - as DI ¢ : N o . rort e |
during \(;r:il.buF : dq‘ as the greatest next sin to Kﬂ_/ @EIYt lf m pregnancy, this has been determing |
regarded homicide a y begin after birth but fro ignity 1s still preserved in [y, |
its pr lon in Islam does not beg h, human dignity 1s still p i |
and its protection in ion*. Even after death, h : ol
S " conception™. including that of enemies at war. Th
from 120 days after co . wed including
t?lcll) (;h'lt is why mutilation of human body is not allo
H a <
|

ial ri ad Muslim within a specified limiej |
Isl de adequate provision for the burial right for a dead Mu
why Islam made ¢ ¢
period of time.

Right to Justice and Equality

1 1 1 tiality. Itis
i i th fairness and impar

Justice ordinarily means even distribution of things among p'eolz}lle “:Odety o e LIS

prer S A—; d harmony in the : tima

isi ; attainment of peace an : s kv

2 PrEtepisie for lthe '1 being.”” Justice has been said to connote giving every per e e

yuneahm - hile mnllim‘ theb : ractice of possessing the same right, privilege, Immunity a i

. o =y ; . . ’

e o oA g ligations™ without discrimination on the basis of race, ¢

liable to the same duties and ob gations

" 'an, 5:32 : - — 7T LTD, 2008)
;j %Lll.:ulzi;sl\.lguhmmmd Razi Khan Afridi, “Hadith on Human Rights” (India: Anmol Publications PVT L
141 :
30 Alsagoff, n. 23 at 5
31 See Qur'an 2: 195 and Q 4:29
32See Qur ‘in, 4:93
33 Afridi, n. 28 at 7 where the author specifically quoted part of the Pr
men, listen to my words, 1 do not k . 2 er meet
| and your property are sacrosanc
] the pagan period is to be left
‘ (who was fostered among tl
1 .
{ |
\
|
|
|

gshed 1
» as this day and this month are HOI_Y--"’\‘HdelOSIL:t,t‘-‘Ub
1 blood is that of b. Rabi*ah b. Harith. Ab ljiod hich!
killed). It is the first bloodshed in the pagan pe

ake
oM
\ ; lawful ¢
» and that the Muslims are brethren. It is only
SO Wrong not yourselyes”

unavenged. The first claim o
1¢ b Layth and whom Hudhay
deal with....Know that every Muslim is a Muslinys brother
from a brother what he gives you willingly,
3 1bid., 143
% Ibid,, 112, also see Alsagoff, n. 23 a¢ 28-29
% Ibid., 145, the author here referred to the h
! Woman (G/ui;///rlg}yu/}) who confessed to h
{ rationale behind thjs practice of the p
right from that moment. Otherwige
womb would have heer terminated fo
3 Michae] Freeman, “Universnlism, Pa
(Buclington USA:

Ashgntc Publi
38 Francis J- Ludes (ed),

o bl
on 0
adith of the Prophet where he delayed the sentence and exccuf:ﬂrl L
Ave committed Z;y4 after it wag discovered that she was p ;egﬂ‘ro !
rophet is to the cffect that life begins from the womb thus must beh?ld in ¥
Nt was passed immcdiately, the life of the innocent ¢

t N0 offence (cd‘)’
tticularism ang

; . Coates
. an Justice” jn International Justice, Tony

shing Comp:my, 2002) at 74 ’ ’
et al. Corpus Ju

i at 752
11s Secundum, . Paul, Minnesota: West Publishing Co.,1965. Vol 30
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language, age ot sex. Hquality ang justi
atment varies fro Sy stice are syn 39
tre fusfies & L(l M person to person and &0?’“ onymous, however what constitute just and equal
stice and c¢quality ‘ society to soci i
5 b v spe . m Islam ar Society.
dinarily significs fairness. YA are unambyj — y
Oldllll ci 1)q thi L 'mnlmhh’ tmpartiality, even-han lln%umm 1twm concepts. Justice known as ‘ad),
as placing things in their appropyi -handedness, hone : .
< & appropriate " ) esty and inte s
Pbropriate positions; cqual trc'ltmcn:yo‘f PcoplgmydIt e ;)ecq de.ﬁqed
4 ¢ and act of maintaining

cquilibrium in the treatment of jssyes
blieatory and a s: fissues among people.™ Allal S
an obligatory and a sacred duty of every N ple.” Allah commands justice, it therefore becomes

C Musli tustice™
doot of justice be closed in Tslam e o 1 to do justice’ and under no circumstances must the
st . for no reas ol gy

wheel to anarchy, unrest and wson must Injustice be allowed N
st and above ] : S allowed as it is a driving
all destruction. Doing justice i 7
. Doing justice is fard kifdyab on the whol
, ole

community and fard “ain on indivi
‘ 5 v individual member of the : ; :
of each case. ¢ community depending on the circumstances

Equality, on the other i .
Juatity, ther hand, is called Musawdh,

nature. Allah made it clearly meaning evenness and equivalence of human

known tl :
1t hums sihos ape
source but one can excel over the other omlym oetaps/eje equilly exested fom.oge and b 4678
. ; ' on : : A2
exception to this general rule s found undgl on gloun(.l of picty and devotion.” In Islam other
beings. This simply means thete is 00 abeu] natumll d{ffcrences unavoidably present in human
: e i | ; § absolute equality in Islam as there are some differences or
inequality 1n human beings such as talents and ski i :
These differences ! talents and skills which are natural endowments from Allah.
1ese erences do not interfere with the ideal Tusti : i
lnowlEezed. ud uEhald Tl ideals of justice and equality and if propetly obsetved,
e o d(iit' I Y » would serve the course of justice better. :
n addition and in cor i : o 55
Y o corroboration to various provisions of the Holy Qur‘an, Islam has
;s h;t e 1:} T.m;y of man and general equality of all through various practices of the Holy
rop t (l A ). Islam' emancipated women from the barbaric culture of been buried alive. It
change' their status from been property to be inherited to heirs with allotment of portions in the
properties of their deceased parents and relatives. Although the allotment is not on equal ratio, the
differences arc due to the gravity of some other socio-economic factor and different responsibilities
placed on man and woman respectively especially in the family relationship.”

Another important area is the position of Islam on slavety; categorical condemnation of
slavery by Islam through the wordings of the Prophet buttressed the Islamic protection of human
dignity and freedom. People were made to understand and appreciate the fact that both the slave
and their hitherto masters are created by one God (Allah) and are on the same footing as setvants of

Allah. The prophet was reported to have said:
| There are three categories of people against wh
day of Judgement. Of these three, one is he wh

~and eats his money

om I shall myself be a plaintiff on the -
o enslaves a free man, then sells him

ound and the then prevailing practice among the Arabs that people

. . 4 . .

were advised to set free their slaves 1o different ways.” The Prophet did not only mstruc:lll but

. . " es @i hitn as eifts after his first marriage. Eventually 1t

practiced the act of setting free some slaves given to g 0 Hagss vez’au
is in history that some of the close associate of the Prophet were of slave origin. The o

It was against this backgt

Afican Lsgal Order, Dawid

T i 0
etion” in Rights and Constitutionalism the New Soutl
45 Bt . R quality and Equal Protection’ 101
ennis Davis, “Equality 1. Ltd, 1994), at 197

Van Wyk (ed.), (IKenwyn: Juta
W Kamali, Freedon...., 140 ;
41 See Que ' dn, 16 :90, Qur " a1, 57 :25, Qur
42 SCC Qur ¢ ﬁn, 49 113 ﬂnd QUr’ﬁﬂ, 33 :35
* See Qur ‘an, 4 :34
# Sahih Bukhari and Ibn Majah
¥ Afridi, n. 28 at 115
4 Ahsan Khan, n.10 at 219

an, 5:8
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““Nmn‘m“ and result of this i’mcticc is that within the period of thirty to torty years
Hh\\'\‘l‘}' n Ay

s the th\l"tl
thin has been solved,”

Vog
!
I

‘teedom of Speech and Expression TR
reedom of expression means the ability of individual or a group of B SEPBICSE Or pe
express their feelings and ideas without restraint or fair nl‘”l’l’f""“‘_’““"t “ll f“lm‘ll:"‘\_tlf:“lﬁ‘fl‘l:cisc
vipht does not invade on other people’s right or \-‘iolmc the lumr- Tf(na f‘::\i;:x\x\v\‘cntmft'mc
recognised and protected under the Islmic law s a T‘“’.‘ m\.’\“\u :t' dcn.\m:r'w\‘ as (1)1 {IUS
respect for human di\\{nil.\'- It iy one ol the iml"s()l‘(:m( lc‘;lrl‘ll(,‘\ (l.'l.cc(‘{(,m‘(l)f' c;\,r;‘:.{- Meany of
participating in the decision making by way ot l't‘l’l"‘\““"‘“”“_’_'\“‘i B e ,\'C,I\d ‘;M.(?n. tan |,
exercised through various dimensions such as it encompasses treec ()m" | tl. . let- froe
freedom of c(m\nnunic:uim,\ ideas in other to inform, persuade and convince other people righte
and liberty to reveal the truth in order to discard doubt. o .
l’lg(:plc x:m"l\lnl:ul\' torm groups and association to cnnb!c them 'ac:‘“.t"\;c.b]();l\\i‘\l:nl go:\ls in the
society and for the suci‘ul\" with the aim to making the collc‘cn\'c :m(‘l indis l‘(lll.‘l A LL ‘lll'\k\(;t thc: beople
known through the forum of association. ‘Thus freedom of expression lll..L\ (\):‘«L y te .\TL.( .r(t h"'FdOln
ot association, assembly and thoughts, Islamic law grants mdl\'xdun‘l the hg'L‘( (ix'n‘m ‘mplc\x§ h}:n.\‘(‘lf
but with limitation that the expression does not incur blnsphcm:\', insult or incitement to sin g
on this note that it was observed that the objectives of right to treedom ot speech are basically tyy
namelyy discovery of truth and upholding human Llignit_\'.".' o )
" Islam as religion of truth does not compromise in any way tl?c nnuntcguvon of r‘rurh, same
must be upheld by whatever means. Although the Qur ' dn pl:\‘ccd scnou:\“chstrlcrmn on trc:c speech
when it becomes evil, immoral or disgustful, this restriction is relaxed if it enables injustice to be
detected through the voice of the vietims.™ The importance and ﬁnnlit)" of truth is :1l:s'<) cmplms.i.\‘cd
in the Qur i Furthermore, a good number of Hadith are relied upon in I.\‘Ifll’n on dl?‘%‘o‘vcr)’ of the
truth where the Prophet (SAW) has emphatically ordered truth to be said even if it becomes
unpleasant and it it be to confront a tyrant ruler.™ "This principle of discovery of the truth was the
attitude inculeated in the companions of the prophet and cventually beecame their notable practices

after the passing away of the Prophet so much that the reign of the rightly guided Khaliphs had this
doctrine as its bedrock.

t‘ll\\‘(‘ t()
of tl\ix
dom, s

\

d()m‘
0\[31\‘

Dignity is natural right of every human being according to the Foly Qur ‘ an:
We have bestowed dignity on the progeny of Adam
favours, above a great part of Our creation.™

Man therefore feels highly digniticd when he

conscience and feelings including the decision
The right to t‘rccd:un of expression can be exercised in a number of ways

translated to mean mechanisms for the manitestation of the freedom, J

al-ewa " raf wa al-nabyn - an al-mnkar) promotion of good and preve

«and conterred on them special

is free and autonomous to have entitlement to his
about taith.™
which has been
‘This includes hisbab (al-amr bi
ntion of evil, This is a practice

M i, e 28 e 1S where the author made
period o the Rightly-Guide
many as 63 slaves;
purchase

reference to the e
Visha it tl {l\(ll“l“l‘cl\j to |l‘l|w cll:‘cl)lhnl:lllw Prophet (SAW) alone was reported to have liberated 43
M3 reed 67; “Abbas libeated 70; * Abdullaly bin ‘U ‘ Al ly
‘ : . mar freed 1000; *; -Rahman personat
d-up 1o thirty thousand slave and set them free i A ‘
slave most of whom and the

and so was other com anions did 1; vrs of
i as antons did liberated good numbers
ir deseendant beeame prominent rulere o ap P ated g
Islamic history prominent rulers of Muslim states

_ and outstanding scholars in the
See Kamali, T%e Dignity..., 48

Y 1hid,, 47 ‘

M See Que dn, 4 1148

£ See Quran, 103 13 and Qur'iin, 10132
v_ See Kamali, Frvedor,., 38 )

See Quetan, 17170

See Kamali, T | gy, 47

stimated number of slaves liberated jn Tslum as at the

4

-
-
- = = =
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P
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under Tslim ;vlmll Crtitled dividuals |
discontape evil cording 1, ”m»,.‘“;-; ‘l\l 'I’ 5 6
/ SN Tand Sunggly

Been the foundation apy which the Tyl

cltizen’s vight of Participation i, ifin T"'l“"“"“ Bystem of administeation was built, This ensures the
foumder of the Tslanie oy, Wil 'v”“m “‘””” of their leaders, Prophet Muhammad (SAW) the
eventially deseribied winly (s Virtoe, ™ (l'.”'m'lwl by Allaly 10 consult his companions” who were
to participate, this practice "ﬁ':ln ,if;’-l?ll’“m“”' .'/":”"’ the expected fruie only if people are free
specches of the st wned seeqq l'llrﬂ: ,; ,“»;‘, 'f}’ the Khaliphs as was manifested in the inaugural
reasoning, a0l Lmdyyaly al mn* gradan ll ] ; A i ks s sincere advise,” jiihad personal
which right 10 frecedony of CAPIessio ='“]‘ 10 cnticise are other relevant mechanisms through
if the above instiational insgen ‘,u:'«lvnl‘;‘i|’l.h‘ crereised in Jslam, Fluman dignity is better prescrved
patticipating in the state affaf ['.,,f |]“.' l)l..:l'c? ‘\‘;’lllll lulf’rmk:v ()’)f_fl]~lllill(](‘(lﬂ(:‘.ih‘ and sincerity while
digniy. pProtection of human rights and preservation of human

) cithey « vai Le " : ' —
rspeale o aet in pursuit of righteousness and

Shnra conduer of affairs by consultation has

An Overview of Modern Tilumnie

Human Rj
i : ‘ ights Doc .
For the realisation of (he ¢ i enents

Aampaign for the uniyers

' I ! ality of human right ar the international level and
Protection internationally

in order to ensure iy : i

accomplishment of the hicert » I addition to the duty upon states for the

- weobjective, repion: oo ; o :

. , : jective, repional mechanisms were established, These include the

".HN)])UIH, l!lll'l-*/\lll('l’l(?;i” and Alrican re ional | : T o p

el enE 15 the N «F 4 pronal human rights institutions.”’ Furtherance to this and

¢ ary to the ffort . ot

\“] e !\);’ e B cHort in this repard, the Muslim states comprising, mostly, the North
o (o4 4 * U " s - S | ' %

:) Hean anc [1'('( lt Lt Arab states formed a regional community under the umbrella of the
O II DT / « P i - " 62 / v i A i .
rganization ob Islamic Conference (O1C). 1n its effort as a body and in line with its Charter on

commitment of the Muslim (:nmnnu:nu:n and Tilam 1o human right protection, it came out with the

*ai vt |ty # : [ ] T . . ' . . .

Calro l)u.l,ul.lfmn on Human Right™ in addition 1o the earlier issued Universal Islamic Declaration

of Human Riphts,

Universal Islamic Declaration of Human Rights

This Declaration came earlier than the Cairo Declaration, It was made in Paris on the 21* Dhal al-
Qa " dah 1401(19" Seprember, 1981), “This Deelaration was the second fundamental right document
proclaimed by the Islamic Council, the first one was the Universal [slamic Declaration announced in
1980, at the International Conference on the Prophet Muhammad (8.A.W) and his Message held in

[P —— -

B See Qurin, 3110, 104 and Qur*in, 22 41 '
See Kamali, Veeedom, ., 42 where he quoted the Hadith of the Prophet in support of higbah as follows:” If any of you
should ser it vight with his hand; if he is unable to do so, then with his tongue, and if he is

=N

b
sees something evil, he § Al Al .
unable to do m:('n that, then (let hin denounce it) in his heart, Bur this is the weakest form of faith”

L ‘ The

" See Qurin, 30159

W Qe A 47038
See Qur " an, 428 . o .

W 'q“ f'un’tli' Vroedomon, O where reference wis made 1o parts of the inaugural speeches of the two Khaliphs.
oee Kol e sy 4

Abubak a5 vartly quoted 1o have said: *0 people, | have been entrusted with authority over you, but I am not l.hc
Ij - “{"Ir iy ‘[l"; i~ il 1 ioht. and rectify me when T am wrong,” While " Umar was reported to have said;
sest of you, Help me b boame slgiid, A £ P ' L y e
“rectif y | l fion” a statement which ]n'mnplml a man to rise and said: “if we see deviation on your part, we
Irml'l“ A ,I( HRE0Gs. 4 l"' ‘Ihis is a preat instance of tight to freedom of expression through consultation as the
shall rectify i our swords™, # 18 4 great 3 R MR Sl

g ,“'L“'Y,” i | this fellow for his comment rather he was said 10 have graciously praised God for
Khalipha did not reprimanc Fid - hit people who could stop him from going astray, Also see AMridin 20 at 162
havi By cotirapeons Person among e . :

nmving such courageons persol g

See Kamali, The Dignity..., 50

o : I eyl

see Baderin, n, 5 at 225 i
/ ’ : ; ( < joint ¢f

“1bid,, O1C i a body founded in 1069 by the ,uirm »

the respansihility of consolidating, €0 ,,!,(,r'.” (oster the repiona

activities amony, the Alnslin states, more to

ool pealizati { international hum
. o the practical realization © L. .
at the regional level for :1}( l”r":"'/" alsor doubled as members of the UN
: _ : y
as 4t 2003 hag membership o

AMuslim stafes who
Ihid,, 227

1

f

forts of the Muslims Heads of State '.ll'l(l ('}t)\'crmr‘.lcnl vested Wi.th
1 the economie, social, cultural, scientific and thcr cssential
| goal of putting in place the appropriate l:r:‘m’xcwork
an rights law across the Muslim world. This body

=
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N

: - : 2 T ion is based on Qur “an and §,
London. Just like the Cairo Declaration, this Declaration is Z m%nd v Nnaly
: ; . : e on m = Iourtee !
almed at ensuring and upholding the dignity already conf.crrCD ]qrq‘tion sty it“l“ Centyy
§ . : H 1l aliro cclard ally 1n t G
ago. It s focused on the same objectives like the Cai oy gui’de b Ml e g4
' . . Coe serve as .
protecting men against injustice and oppression, and to ;Ch.r;e Ountri,, i
preserving and ensuring the rights of citizen in all aspects o ; L prOnwa——
T'his document iy le up of twenty-three articles under v > Iights are Buaryy,
I'his document is mac | ith Shari* 2h Law.” The b "
: : K ¢ & . Q' i~ y
for the citizens of member states strictly in nccordancc_\‘}’]l“t il gl prohi%)itib “Otaing
. . . 5 O ¢ < 5
therein includes, right to life, right to frclcdon'”l, right tect(i]on LTyt On agging
discrimination, right to justice, right to fair m:;l, r;ght tofpl‘;eeCh o ot religiogo“TCL a0
e 1 5 ight to freedom of s > > tght o
torture, Others are right to asylum, rig 5 e Tgh ¢,
= : Als ocument provides for .
education, social security and protection of property. A-k; the comme oIzhers - Hghyg ¢
minority, right to family life and some basic rights of married wom g

The Cairo Declatation on Human Rights in Islam | % the Ninere .
Between the 9" to 14" of Muharram 1411H (31" July to 5”-AUgust., 1'990), the 1mctclcnth Islam
Conference of Foreign Ministers was held in t.hc Arab RePubhc of Cal_ro, Egy}}zt, W 1er<I,={;t ;va.s ﬂ;grced
upon by the member states in attendance to issue the (.Zalro Declaration 'OE ‘ %rﬁan b.g tm ;lam
that will serve as a gencral guide for member states on issues of hu@an rights. The o jective o '[h.{.
document is among others to serve as a guide for member states in all aspect of human hfc.. This
effort is also seen as a great contribution to the effort of mankind in the agitation for human righ
in order to protect man from exploitation, oppression, persecution anfi lnjusuce,'ar'ld to ensure
man’s freedom and right to a dignified life in accordance with the Islamic Law. ifhls is because in
Islam, fundamental rights and freedoms are integral part of the religion. These rights are Qanxrnﬂ)'
given by Allah, the Creator of man and the law giver of Shari‘ah. As such, they can ncltth be
abolished in any form nor violated by anyone, in as much as they conform to the divine law. T hc
instrument holds that safeguarding those fundamental rights is an act of “Jbddal) (worship) and itis
the responsibility of both individuals and the Ummah collectively. The above effort can also be
regarded as modernization and codification of human rights laws in Islam in order to meet the
international demand of human right protection in the Muslim world.

Cairo Declaration on [luman Rights in Islam is 4 documen
Articles, providing for various rights guaranteed for the citizens of member states.” Among thost
rights provided for in the document under reference are, equality of human race, right to life
preservation of human dignity up till after death, right to family life, right to fair hearing. Others it
right of education, right of cquality before the law, right of access to justice, right to freedom 0!
expression, right to protection against exploitation and oppression. Also contained therein are som
basic rights for Wwomen and children cteetera®™,

t consisting of twenty-five

The Judiciary in Islam

Similar to what operates m(tl)hc western culture, Islam g 4 unique culture hag a universal legal syst™
knuwp as the Islamic Jaw,” [y the purpose of interpretation and application of this divine ¥
therefore, Islam has put in place fro

tudical sue | _ ‘ Om Inception and acrogs its developmenta] ages, a dignific
Judicial system, under \vhlxch the law is practically put i motion, Administration of justice in I94
IS sensitive so much tha jy g considered g o devotional ) .

‘

Ny 2 s
actand next to belief iy God". The conc]

“ See Universy) Islamic e

“ See Articles 1 1o XXX

“ Baderin, n, § 4 227

:'“ :c& I'he ‘((:."“]) Declaration oy Human Rights in 1lqpy,

e specifically Apicle altio | .

e J{/‘Z cally )lll(.k,ﬁul (025 of the Cajgo Declaration oy Hu 3 s

. L;“ Aamawa 12, Algji Bogty (1998) 6 sCN I7atp. 136 R A el
See-Anwar g Qadlei, “Yugpive n istoryg) I.r/(l////".(]

claration of Ium

an Righrg
of the Univers

al Islamic Declatation of Human Rights

ahore Pakistan: SH Muhammad Ashraf, 1980) at 3
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Sustice itsell iy sacred iy nature ay i e
ot ,I n C a8 it g q “Ommandment of Allah justi
imes’ Allah that justice must be done at all

General Principles in Adminjgyy,
reteteat " fustice e .

Administration of justice 15 another arey . -

and culture have excelled i (e area of hyp

tton of Jugtice in Islam

slamic law a5 4 legal system and Islam as a religion

petore the Taw and aceess (o Justice, "I'hig ]7()H‘i‘:l'l:n“}i;},”‘ Protection, particularly as it relates to cquality
Rnah, It is furthes cortoborateg by e ].),-qcr,‘l.fl.‘h Numerous authorities both in the Qur “in and
Prophet (hz\\\") It negates the doctrine of'imn‘-mn?t.Lh f()t N SIIb‘I(M/j adies thc.dem.isc 2 e Bl
constitutions ™, where it is (e common feaeyre t):) l.mm proceedings as enshrined in most modern
pmcccding"" based on politicy] Status and othey e m(;m“.]c certain calibre of people ffomllcgal
any kind for anyone no marer Bz highly l)lnccdbq,::}n " ‘Ia‘lam{c law did not provide immunity of
subjected to legal challenges ang l)r()cc&ling at any ;imc1 pesson i Both the rulers and the ruled are
Administration of justice thtoue g . ‘
(SAW) was straight forward, Ihis wa Lll)t]:lfll:z ﬁllltlldm,] ) ,h)./bmm ith e period of thie Proplies
and decided them upon e content of the (ii\'i;l : l?].‘l,t.rluﬁ s rc{.CHCd o him and he ﬂdj,udlca.wd
the importance of justice, the Prophet (SAW) \L 1%‘-L-m(m T dccmon's e final. Suessing
shadow of God on carth.™ Wheq Islam was bccor‘xla?nb W . mvc dc‘scnbcd’ @ L e ke
: X as 1g popular in the Arabian Peninsula, in addition
to th‘c appointment of sovernors and military commanders to vatious part of the land, the Prophet
(SAW) normally appomnts a judge who is independent of the other functionaries and has
autonomous power to discharge his duty, more so that other functionaries were subjected to his
jurisdiction,
The Prophet OAW) Taid down both the system of civil and criminal jurisdictions as well as
procedural principles.” ‘I'he famous rule of jtihad was also laid down by the Prophet (SAW)
through his interaction with Muw’adh by Jabal when the latter was being sent to Yemen as a
judge.“Also a special department known  as wildyaly - al-mazilim was conferred with a special
jurisdiction.”” Judicial proceeding during the time of the Prophet (SAW) was simple as most of the
procedural techniques of doing substantial justice for the protection of people’s rights was laid down
by him, such as the presence of the disputing parties, fair hearing, proof of evidence and the like.
Furthermore, immediately after the demise of the Prophet (SAW), Ababakar became the
tirst Khalipha; he was the head of government and the judge although he appointed judicial officers
for other Islamic states and vested * Umar with similar power. Abubakar handled most of judicial
issues. Abiibakar ruled strictly in line with Qur “an and Sunnah. He ensured tha't p'eopl7e8 have access
to justice in order to protect their rights as done by the Prophet (SAW) during his time.
-

N Q 95 2, J . » v: :

4 ::z })131:::;14(5)“; Akande, “I'he Constitution of the Federal Rt‘/’//////j“' of ]\;{gt”Y'f(-'I ./"’./:/./14'/1‘””0;”//10/.“' ’,751(-;:;5)25 (I_\r‘;ée_;ljj ;\;2
Publishers, 2000) ar 430, where the author f]UOM] l-hc .I\“On'w'\l"-?‘ITlx]qclm'm“i];rI::‘/::.‘{ff,\\lzjn:r'luo(J)/x/:z”\vho hzls/ rox.'ai bl/oc;d in
“ltis not upon any peculiar sanctity belonging to him as y -Ilnl( I\IK-«L i }1‘1; 5 e e Tt B S D
s veingg bur it is on account of the office that he holds thar T say

i im to account as President...”
- any court to bring him to accoun . ' . )

2 Process of any court or jurisdiction of any u])ru-dcml Rc[ijul)lic i Nlasi 100D B oo Dreminiss Pecallin e Wik

e Section 308 of fhs Commipten s 0P il or criminal proceedings, arrest or imprisonment while holding

President Governor or Deputy Governor from cxvxl é)l it ['- e s

: ian Iederal Constitution i S .

the office; see also Article 32 of the Malaysian Federal Ce ¥3 11.494Y Eladh 1829/4617 at 930.
1 g, Offiee; see also /\rm.lc 32 . 2 Beirut: Dir al fikr, 2003/1424), Hadith no. 182 / .
: o Muslm e - ], et e ¢ €0 [-Sultaniyyab’, (Dir al-fikr, 1960/1380), at 77. Also see Qadri, n. 69
' See LA ad. “Alahkdm al-SulEdanyyab - (1 =i kel ‘

‘]Tul.1.\llnnwnr(h, Ali bn .\[uh'.llmml.ld, /l'l:(/)/lj (o various Ahadith narrated l)'\" ;llx.ffucnr un:‘-p.\l’m:;n: c::lr?ugdgr:]\cvsh:nf

i reference was made by the au P e - » when ‘Al was sent to Yemen as ¢ :
s n‘il; '(‘ILEL”L( ‘\.\ .lh. ln'ldl( '\‘ I I)\' lhc ]’l‘UPhCl (h‘\\\/). I o L.\:“n])l("’“‘ ‘1 1 one ﬂ.‘dt‘(l 'xll‘L’,LllﬂCl]( until he hc:lrs from
¢\ l‘\llm“(m.“l ik oF “P'ILI( ring upon warning not 1o decide a case or S 8 .
Y Wi thought the rule of fair hearing R .
% t},_- other side before arriving at his decisions.
Yy e “\lmnwnrdi, n. 74 ar 67
w s Qadd, . 69 at 10

Lhig 18

‘
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When “Umar ook over the baton as the sccond Khalipha, his reigp ¢Xperi,
Tl'(\n')('n(‘()llh‘ development in the area of expansion of the Islamic territory and adpy; 'sticn-m!a
Justice. Te was the first 1o dircetly charge people with judges function by specifically ﬂppgin;ll(’” 0
Dardi as o judge with him in Madina; Shurayh as a judge in Basrah :}nd A.bfl Maus3i al-[\sh:ngf\hu
judge in Kufah with the introduction of salary for judges. During this period, the role Of.:rll %,
was strengthened in arcas of interpretation of the divine law and. dispute resolutigy, £ gy
protection of people’s rights, Khalipha ‘Umar laid .dowx? e Pfinciples i]: e
administration of justice to enable judiciary perform its functions with ease and reasonab), lc\-dthe.
accuracy. Among his initiatives are the code of conduct for Muslim _]7‘;1dg05’ the rules OfCVidcnc(.q(lt
procedural rules as contained in his letter to Aba Misa al-Ash ﬂl:I- _It could be d.cduccd from‘tnd
content of the letter that, protection of peoples’ right of access to JUSU‘Cc and t‘quah.ty before lavt
are, among others things, major functions of the judiciary. Khal%phfl 'Umar established What 1\d
be called the Police department, Public jail, separation of the ]ud1c1_al p_ower from th_e execuy,
power and constitution of the first Jurist Committee to produce what is akin to rules of practige a
procedure for the judges.™

In a similar manner, Khalipha ‘Uthman and ‘Ali faithfully follow<_:d the  rightg,,
precedence laid by their predecessors in the area of law and admim'stratioq of justce. In addition
what was on ground, Khalipha ‘Ali was a supporter of law or legal regime, he. was said to hyy,
propounded during his reign, the doctrine of 1w/ in the field of1'r11’1<:1;imr1c<:;m individual or persong]
liability of accused in crime investigation procedure in criminal cases.”

The above is the premise upon which the judicial system in Islam was built which y
followed in the later Islamic administration starting from the period of Umayyad with substani
development and improvement on the system especially during the unequalled reign of * Ummar by
‘Abdul ‘Aziz. Tt was in view of softening the burden of enormous duties and responsibilities upon
the Khalipha that brought about the development in the appointment of offices of the Imam, Mufi
and the like as we have in the recent time.*

Right from the time of the prophet, the general principle for the appointment of a Musln
judge is that he must be a Muslim, free person, male™ and mukallaf (legally responsible), sane, havt
sound sense of sight, hearing and speech, in addiion he must be an upright person of
unquestionable character, literate in Qur‘an and sunnah and intelligent to make independent

rescarch (majtabid). Basically during the carly period of Islam, the function of a judge was narrowe!
down to scrtdement of dispute between litigating partic

5 he
s. [t was however expounded later during i
Khaliphate period to co

ver some other vital areas of concern of the Muslims.™ From the torality of

the above therefore, the major function of a judge and judiciary in Islam is to see justice done, thit
the people have full access to justice and protected same and other rights as their fundamental g
without prejudice.

™ See Almawardi, n.74 ap 715 see also NLA
Publishing Company Limited, 2003), at 93

#See Qadri, n. 69 ar 21 ’

A Ibid., 26 where references were made to various remarks of the (0
the most learned in law of inheritance, For instance the

the best of us in judicial decision”

not deviate from ir, In
learned in the Sunnah,”

82 Ibid,, 27

% Ibid., 33
iy i g :
Although some jurists opined as an exce

. . | : ‘ . | ‘ 1‘31
certain circumstances, see A A \mbali, “Ie Procri Ji .1L rule thar 4 woman could be appointed as a judge und
: o NLA Amly; e Practice of Fam n Nigeria” (Zari igeria: T ishi
- (‘(.)mp“ny ity o A of Vamily 1w in I\(geml”(éﬂrm, Nigeria: Tamaza Publishing
% Ibid.,93, See also P

NesATL ST Tigsgbon. o S e o mem O
Ambali, “The Practice of Family Law in Nigeria” (Zaria, Nigerna: Fa

eoand

arly companions describing him as great ’Ur:[\l]linis

author quoted Khalipha ‘Umar to have remarked thus, il

c1ston” and that whenever a trustworthy person disclosed to him a judement of ‘Al ¢ -

a similar development, ‘Aisha was reported to have said about hir‘nJ “\irilv he is the o
) )

ption to the gener

f.),; . ” (135 P s s ¢
rot. Dr. Anwarullah Principles of Evidence iy Istan?” (Kuala Lumpus,: A.S. Noordeen. 1999), ! 1
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. i
d
n Of iciary and Human Riplyy
‘\l “(l‘( 1 ) r l ;‘\ "y m lH';“n
;o of human riphty s
g u ]’m!ull(;‘“ (l l““;‘ I”él»'\lli‘h Boan essengiy) Bl .
N ] ot o fundamental vight iy 1y, . oot judiciary i 14l e
C‘&lxnl dou ):n)mmi\‘(' iy ml\o in (]I‘ I, O this 1oy theref ,| l'u'“.> 1 Islam. Aceess to justice 1s no
. “( NCOUN O — : e ALY a8 an frakEge :
‘ ”.\ not ¢ 'lrhI\‘ in sk, il IS repard, ang thete are q vJudiciary as an institution in Islam does
) ‘ . sl Ny . ; - ' i e g e . 7 . § ~
et f human “,l“ ; L et from |y beriod of (he p “'"L‘lnus stances of judicial protection of
th Liquality before the Ty gy y, il 1 Prophet AW),
q ; ‘ . RN WA ol e ;
- coraiaey like other sectory . Cnproteeted by the Dy Ay :
Of adiciary, like « (Il‘.“ sectors under (e Holy |’l‘nplu~|l(\‘ \\Q?‘ul by the Prophet (SAW) as a judge. The
» o [OCeE 8 ' e : DAW) treated every
g 0 legal proceedings. Noble People appeared iy Esg ) treated everyone equally when it comes
1 ) " A v ¢ 1 v ' . 1t i . o mlat o -
'ty ordinary people .u\d)]udé.',(llwllls were piven amony (] 0 ahswer claims from those regarded as
b - iy \ 4 n \ » 9 . s ¥ Artee y . , »
fla\\, Hadith of the ll(}l) Prophet (5.\\\’) that “““\l)“ﬁcfl‘ ”‘““ llln.pluu,llly by the Prophet (SAW). The
ulg the popular Hadith of a lady belonging 1o 4 noble f; l(l T e CTBHLGE g eqaify b
: SR T el SR Lo ¢ fr ' as arrosted in e i ;
lti\,L offence of the “: Pl(.l(hl\‘t"b were mage for b om | Hnily who was arrested in connection with the
ang qccount of the nobility of her faily but the P T e - Daamomuied of e psisine g
( ! ¥ R Srophet (SAW) ‘ i : 3 :
before the law, was reported to have reacted Phet (SAW) in protecting people’s right of equality
= . . ‘ acte us: i
| The nattons that lived befor
) r'e you Meh T ~ .
Oy . : you were destroye T, T i ’
8 common man for their olfetites 5 [ Tt ) d .by .(r()‘(l because they punished the
n g PSR 5 ¥ : ) o5 and et their dignitaries po unpunished for their
1 crimes: I swear by [Him (God) who holds m life in Iis hand v ot
’a\rc daughter of Muhammad, had committe l\ 'l Y : -'L Tl it e
g hand® : cd this crime, then T would have amputated her
¢ ;
Was S : <
> nstances of judicial protec ; o i, - ; ; :
¥ i Inst: 3 ;l cial brotection of human rights were found during the reign of the Khaliphs,
b for instance mar bn :\l-}\h:\L Gab was sued before Khalipha Abtbakar in a case of custody of a
» ' child and judgement was given against him despite his status and reputation. Also during the period
n . - as [Chali Ih Sreraetivio: - -
| - of "Umar as Khalipha, in protecting right to dignity of human person, the Khalipha was reported to
ufti have ordered an Hgyptian to take vengeance by telling him to beat the son of the noble who
‘ eventually was Muhammad the son of * Amr bin al-As, the then Governor of Lgypt and afterward
lim said to the governor:
ave ¥ O Amr when did you start to enslave the people, though they were born free of their
g N7 ) ’ . )
of mother? ‘ '
ent
ed ‘i 0 Muasa Ash ‘ard as a Governor also offered himself to be avenged
vee In a similar development, Abi Misa Ash atf as a Gove ¢ aveng
the against in the public as ordered by Khalipha “Umar before the wronged person pronounced
. . . 88
ot wholehearted forgiveness to him. o _ o .
hat One of the unique features of the Islamic judicial system from inception is equality before
| | ' ; N 5 g + the at any of the Muslim leaders
ght | the law, as the Prophet himself never claim to b abo\.'_c Fh}c law a.n.d tlx:llfl”fll) B! t'Ll e
) : : vate ¢ al capacitics. This principle cor s the
can be brought to court in both his privat and official capacities I B
i . N Lot i slam and its autonomy as well and boost the impression  that
independence of judiciary in Islam ai § a B , _
: : Y .« onsured under such system where justice 1s obtainable without any
protection of the people’s right is enst
s o icability of the above principlc was exemplified by the judiciary in the
Furthermore, the pmctlfﬂ 4 s said to have purclmscd a horse and during the testing
. . . » ar Was 5S¢ " . ' o
f()llowlng instances. Khalipha ‘Umar Wi me while the seller rejected it, dispute arose and the case
and course it got injured, he offered to returin. ‘1 judgment against the Khalipha for which the Khalipha
j i NS B, . ave impartia { et o Thik BRL S
‘lx.] Vas referred to a judge who gave 'li?lll nmJ‘ Khalipha was ¢aid to have caused his dn;lﬂ\(,nf s?n
wi comn : xd him, The safie =~ Chalipha “Ali the then ruler of the
1ended ¢ oted him. . — ; a ‘Al the then rule
105! tnded and proing is the dispute between Khalipha

ﬂ‘)gg“l publicly. A similar instance

\
h QL . 4190.
4 §;\hlh Muslim, Book 17, Hadith 4187 - 4190
See Afridi, n, 28 at 135
hid,, 149

89

Scanned by CamScanner



N L \
The udee. in person of Shurayh™ gave 1y '
Ummah and 4 Jew over a war gown. "The judge, in person ot \ BVE Judpmey ot

s : A cause he way “Sling
Khalipha not because he doubted his truthfulness lm(. lm.m\tl ol ‘mlml)lc to gap o b
: : 1 W -, ne A landmark judpme
procedural requirement in respect of his evidence, Tn tact 10 was CJudpme

nt m\ ‘\,“‘\:',\' th;
i e o onsequently embraced Islam, Whig) th
Jew confessed *Ali’s ownership of the gown and consequently ¢ k
Conclusion i it protected. Justice in Islam &
A just society is the one in which human rights can be !u‘.\t protec l( ) “ L Sy (\\‘semm
instrument for the procurcment and mninlm:n‘m‘ Uf_ PURGD "‘"l(‘ ““.':"?l::. \ni'f:‘l} the ““Ci&‘ty. 'n;"
perspective through which Islam sces :1dminisml‘lm“ t‘t"“s““‘\' “;f"\.('; _ll ! (‘ \ { l‘ crentang llniquc;l\[
is fard kifayah on the whole community and fard “win on dividual member of gl C””““llnix\
depending on the circumstances of each case.

Protection of individual rights has been in the culture ot Islam 1:|ght tmm‘ ‘thc time of e
Holy Prophet, the Khulafau (wng. Khalipha) and the S;\h:\.bnh. Ins{nncvs nf. lllumxull l\lghts Protec,
as enumerated above depiets the protection of peoples right p:u:nculurly rght to justice ang tight ,
equal treatment before the law. It is clearly evident that before the convention

al humgy tgh
advocacy, Islam has taken proper care of the right of individuals by way of protecting same throyg)
the judiciary.

Morc important is the dispensation of justice being seen as dc\'otionn! act in which the
1s not only answerable to the public but also to his God. This assures commitment on the
judge to ensure that justice is done at all times. A rider
before the law and judicial independence. Where a judg
and intimidation in the discharge of his duty,
the president and head of gov
Conventional human right syst

jlldgc
part of
to this is the position of Islam op equaly

¢ is rest assured that he is free of influence
cven if he gives right and appropriate judgment againg
ernment, his life and job are protected. Unlike the case under the
cm, no personality is immune from equal justice under the Ishnic
Law. If this and other exemplary features of tl

1e Islamic judicial system can be incorporated into the
conventional judicial s the judges will have less or no fear in discharging their
functions for rotection of people’s rights.

ystem, the judiciary and
the maintenance of justice and p

89 7y -
This Was the

same jud ave j
| Judge who gave Judgmeny, against Umyyp

as Khaliphg,

90 ,
Scanned by CamScanner




