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NIGER DELTA PROBLEM AND THE SHARIA ANTIDOTE

—

I5nfiR. IBRAHIM, RIDWAN OLAGUNJU(RSQ.
INTRODUCTION

The hue and eryQodayin the whole of Niger Delta in Nigeria is, without
doubt, traceable to the struggle for resource control. This struggl,c which
dates back to the slave trade era in the sixteenth century', isa reflection of
the Nigcr’ Deltans' determination to control willy—nill);, all the mineral
resources” found beneath their land.

More than any other time in the past, the negative impacts of the struggle
for resource control, which has now gone militant and hyper violent are
currently being felt everywhere in the country. Aside loss of many lives’
and properties to the agitation, series of arm twisting measures' by the
militants continue to unfold themselves as days roll by.

Despite concerted efforts of successive central governments in the
country to stem the tide of this ever growing cankerworm, a remarkable
achievement in the area is yet to be recorded. Apart from the military's
idea of OMPADEC and Obasanjo's option of NDDC" (both of which
could not yield the expected fruit), the presidency, in the current
administration, has equally tried a number of options’ but none has
produced the desired result either.

& Ibrahim O. Richwan is a legal practitioner and lecturer, Departiment of Islamic Law, Faculty
of Law, University of llorin, Nigeria. '
"Okonta I. And Douglas, Where The Vultures Feast: Shell, Human Rights and Oil in the Niger
Delta (Sierra Club Books, New York, 2005). .
* Though what easily comes to mind is petroleum, the struggle in the Niger Delta covers all
mineral resources found in their land. These include: Silica Sand, Mica, Natural Gas, Marble,
Bauxite, Granite, Columbite etc.

5 For instance, 900 was given as the death toll in the clash between the operatives of the Joint
Task Force (JTE) code named operation restore hope and militants at Chanoini C reeks in
Warri South Local Government Area of Delta State. See Sunday Tribune, (No. 1682, 17.:05/
2009, Page 3). .

! Such as hostage taking, kidnapping oil bunkering and a host of others. -

* Since the event of N500 million Juju scam involving the suspended chairman of the Niger
Delta Development Commission (NDDC). Ambassador Sam Edem, Nigerians (including the
Niger Delta Women forum) have expressed belief in the failure of the commission and its
Managing Director. Timi Alaibe. See: The Source Magazine, (Vol. 23. No. 19, September, 2008,
Pg. 18)

* The proposed Prof. Ibrahim Gambari Led A buja summit was one of the options. This summit
which became dissolved even before take-off. failed because of the resentment the Niger
Deltans have for brahim Gambari on account of his previous comment. while still an
ambassador, in support of the execution order of hunging late Ken Saro Wiwa and 9 other
Ogonis; Other efforts by the Yaradua administration include inauguration of the Ledum Mittee-
led Niger Delta Technical Committee, creation of u full fledged Ministry of Niger Delta and
setting up of the Presidential Panel headed by (iochrin Abbe on Amnesty and Disarmament of
Militants in the Niger Delta to mention but fen
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NIGER DELTA PROBLEM AND THE SHARIA AN HIDOTE 23

Worse still. the Federal government. inan apparent show of being Push.

to the wall. instructed the Nigcriai military last month to €mbar (L,d
aerial bombardment’ of camp live" in Okerenkoko and other lia !
communities in Gbaramatu Kingdom in the Warri South Weg; [.()c-v;
Government Area of Delta Statc. This violent measure by the fcder:]
government has again cost loss ol so many Ii\‘cs-and d?splaccmcnt of 5,
many people including the aged and innocent chll.drcn In the region | he
ongoing crackdown on militant groups is also costing the entire country ,
great deal of setback in the area of viable globa'l economy. There are even
Esctsand t’igures° that the Niger Delta aggressive militants are not likcly
to throw in the towel even as the military crackdown on them is £oing oy,
as ordered by the federal government. What therefore is going to be the

lasting panacea?

It is with a view to answering the above question that this paper is Written,
The writer presents to both the federal government, the Niger Deltz
people and other stakeholders in the matter the divine and classica]
Islamic way of solving the kind of problem going on in the Niger Delta.
Introducing the shariah formula on the control and ownership of minerajs
cannot be better needed at a time longer than now when almost all knowp
forms of human attempt to solve the problem have all failed. Indeed,
Allah is the creator of man and because He best knows his creatures”, he
alone is in the best position to chart a legal framework which shall best
suit the needs of man at all times, on all issues and in all areas.

DEFINITION OF RESOURCE

Just like so many other terms of legal importance, “resource”, as a word,
does not submit to a universally accepted definition. There seems to be a

consensus of scholars on this point". Nevertheless, it shall be necessary
for academic purpose to reflect on few of the various definitions so far

offered in the context.

To start with, resource is defined in the Oxford Advanced Leamer's
Dictioanry " as:

" See: Sunday Sun (Vol. 5. No. 325, June 14. 2009, pg. 8)

* This Camp used to be the hideout for the now wanted Chief Government Ekpemupolo a.k.a.
Tompolo, Niger Delta Militant Leader:

” See: Sunday Sun, June 14, 2009, Op. Cir.. Sunday Sun. June 14, 2009, Pg. 52.

"’ See Quran Chapter 67, verse 14 on this.

" Lawrence Atsegbua, “An appraisal of the problems and prospects of Comprehensive

Legislation on the sustainable managcment of Nigeriu's Natural Resources’ (February.
1995) Vol. 2, No. 1, University of Benin Law Journal, 121,

" 6" ed, pg. 1001

4—4
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a supply of something that a coungyy. an
A dnorganizatio
zation

or « person has and can use, especially 1
: : 'O increcs
their wealth, ncrease

According 10 l'h"‘l\_t‘ll a renowned scholar, a re

cnnccivcd as atangible object. but that theré e\'isfﬂurce can no longer be

hetween man's wants. his abilities and his ap’pmissﬂl\\/ofrkmg re!ationship

The meaning extractable fromthe above there fntre ?s 0 the environment.

abstract concept which hinges upon man's perceptic?nm(])ltE l:lrfe“y deﬁnec;
means o

attaining certain socn_nlly \'alugd goals by manipulating selected
ofthe biological environment”.” SIEdCiemEnE

J CONCEPTOF RESOURCE CONTROL

Resource contro'l is a basic economic theory grounded in the fact that
land. labgur, capital anfi entrepreneurship are factors of production. Just
as the price of labqur is wages. capital has interest. entrepreneurship is
driven by profit while rent and royalties are rewards for land ownership.

Rent is a return for the use of the original and indestructible properties of
the soil. Whoever owns a land expects some form of compensation from
those hiring this very important factor of production. The clamour for
resource control 1s. alternatively. a clamour for adequate compensation. a
cry for redistribution of the revenue allocation formula and nothing

more'".

- . .
In another vein', resource control is defined as the practice of true

federalism and natural law in which the federating units express their

rights to primarily control the natural resources within their borders and

make agreed contributions towards the maintenance of common services
of the government at the centre.

i . . .

O' Riordan, T.. Perspective on Resou

i \ . 4
Adam Smith. an early economist. oul

inl776..

" Senator David Definone. 'Resource Control: The Economic and Political Dimension' i
hip: v ‘M“M;_\NU.WMMM acessed on 07
July. 2008 - N
" The paraphrased definition here is contained in the communiqué issued at ‘lhe end of the 3" *
stommit held on the 2™ of March. 2001 in Renin Cin. Edo State. where the Governors of the
17 Southern states. who held the summnil. ,')mv!uimed their preference Jor fiscal federalisn.

rce Management (Pion Ltd.. London 1971) Pg. 3
lined these in his famous book. The Wealth of Nation'.
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. ~ - . | I - .
According to Chief Obatemi Aunolowo' . the benefits of resource contro|
<hould accrue to the individuals and not the states following the
principles finally expantiated upon. in 1776. by Adam Smithas factors o

production.

Finally. a comprehensive description of resource control can be said (o
have been given by Itse Sagay". an astute professor of law and Senior
Advocate of Nigeria. According to him, the concept of resource control
in Niger has three major components. They are:

1. The power and right of acommunity or state to raise funds by way
of taxation on persons, matters. services and materials within its
territory.

2. The exclusive right to the ownership and control of resources.

both natural and created within its territory, and

The right to custom's duties on goods destined forits territory and
excise duties on goods manufactured in its territory.

(')

Sagay's conceptualization of resource control in Nigeria, as herein above
stated. has been endorsed” by many of the resource control agitators in
the Niger Delta. However, a cursory look into the provision of Article 1 of
the celebrated Kaiama Declaration™ would reveal the that the resource
control struggle is an all-encompassing agitation to control all lands and
natural resources including mineral resources within the Ijaw territory.
The above notwithstanding, it should be stated that the resource control
struggle today is most identified with the Niger Deltans' zeal to own and
control their mineral resources, and to be more specific, pettoleum. This
situation is perhaps caused by due to the country's heavy reliance on
hydrocarbon as her major source of revenue and sustenance.

Having said the above on the concept of resource control, it may
now be apt to delve into the origin of resource control. But just before
that, it is considered imperative to pulse for a while and dedicate a few

“In his book 'Path To Nigerian Freedom'.
™ In his 'Federalism. the Constitution and Resource Control’ a speech he presented at a
sensitization programme organized by the Ibori languard on the 19th May, 2001 at the
Lagoon Restaurant, Lagos.
"” One of such endorsers is Otive Ighuzor, a pharmacist, political scientist and human rights
activist, who indicates his endorsement of Sugay's conceptualization on page 3 of his paper
‘Constitution Making and the struggle for resource conmrol in Nigeria' available at: “Igbuzor
cddnig.org”.
> s

Of the ljaw people proclaimed on the 11" Day of December; 1998,
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a,1n Nigeria, called
us between the area

nIGFH
hs to the geographical description of the ar
are

a S
par £ clta. This 18 informed by the existence of ne
X

er
::cgl the entire struggle for resource control

R DELTA: ITSAREAAND POPULATION

N[GE
joer Delta is made up of nine states,

a!l:; Epgopulalion ol 3_7 million. It has 40 ;t;iiilcozzlgg:e:nmim Sheh
dialects SPread across 3:(.)0.0 to 6.000 communities and it c}){fffa;"g e
17,000 square miles. 1!115 makes for one of the highest ‘0 f:lrcfor
densiti€s in the world. w11!1 annual population growth CSlin-]ElII;drzll 3’;0{]
The geographlcal expression known as Niger Delta is endowed (wih .
Jbundance of phy.s1c.al and llplnan resources. Principally. the re io:]ain
supplying the majonty_of ngeria's oil and gas, contro]ling cxt%:nqivz
forests, excellent fisheries. industrial base and a vibrant private sect;)rzz
And more specifically, about 1,500 of the Niger Delta communities play.
host to oil company operations of one kind or another. Thousands of
miles ofpipelines crisscross the mangrove creeks of the Delta, broken up
by occasional gas flares that send roaring orange {lames into the ulrcady
hot, humid air. Modern air conditioned facilities sit check-by-jowl with
primitive fishing villages made of mud and straw, surrounded with razor
wire and armed guards trained to be on the lookout for local trouble

markers” .
IGER DELTA: ITS WORRIES AND CONCERN

The problem. according to the Niger Deltans, is that they have becn
neglected for over fifty years now when foreign oil companies started
conducting some of the world's most sophisticated exploration and
production operations, using millions of dollars' worth of imported ultra
modern equipments againsta backdrop of storage squalor. The foreigners
have extracted hundreds of millions of barrels of oil which have sold on
the international markets for hundreds of billions of dollars. But the
major part of the worries of the people in the region is that they have seen

none of the benefits™.

N

5/2007/

% John Ghazvinian, “The curse of Oil" http://www.var online.org/article

r’linrer/ghazvinian—curse-QfLOI'//PagC’ 2. j
See this in a two volume report in 1995 by the Industiy and Energy _0pe;-anon

Division of West Afiican Department of the World Bank titled: 'Defining an

Enviranmemal Development Strategy for the Niger Delta

i Se the 'Curse of Oil " Supra.

= Ibid
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military regimes have used oil
{0 buy mansions in May fair or build castles in the sand in the far

al city of Abuja. many inthe Deltalive as their ancestors would
‘ "1 thousands of years ago 1n hand-built huts of

NTRELAL PN RO EALAND 1HE SHAR

According to then. while successive

prncccd\‘
away capil
have done hundreds. even

mud and straw.

Occasionally. oil has been spilled into those mangrove (_:reek's. and
(ishing communities disrupted or plunged into violent conflict with one
another over compensation payments”. One may therefore not be far
irom truth if one concludes as done by Egbewole™ that the wealth in the
Nicer Delta has brought up gory tales of environmental degradation,
economic deprivation, insecurity, constant conflict, lack of portable

water. incessant power outages and diseases.

Furthermore. the tragedy of the Niger Delta story could be told thropgh
the eves of any one of many Delta minorities affected by oil produ_ctlon.
Urhobo. ljaw, Etche, Ttsekiri, Ogoni, Edo, Efik all have some versmn.of
the sorry tale to tell. According toJ ohn Ghazvinian”, the [jaw community
of Kula in Niger Delta was in the news in the year 2005. Angry that Shell
and Chevron's promises of development projects had not been fulfilled,

thousands of Kula villagers had occupied the companies' flowstations in
the area shutting off 120,000 barrels of oila day.

According to Cynthia Whtye™, the people of the region, especially the
militants. now view every action of the Federal Government with
suspicion and mistruct. Whtye says rather than drop the armed initiative
to embrace the dialogue option, the militants will instéad escalate their
armed struggle with the intention of crippling the nation's oil economy to
make the government realize that the Niger Deltans are serious about
their demands for resource control and correction of the injustice meted

on the region.

“ Ibid

* In his paper “Judicial intervention in Resource Control Imbroglio in Nigeria and
Host Minority [nterest” which he del ivered at the 335" Conference of the Nigerian
Socien- of International Law, Asaba, June 2005.
" 4 white man carrying out research about “0il in Africa” who, while on visit to
Nigeria in January 2003, went for research purpose to Kula in the ljaw community
of Niger Delta in Company of Felix Tuodolor who earlier in | 990, founded the ljaw
Youth Council (1YC). The researcher later made similar trip to ljaw Kiri through
Nelson, an ljaw man from Oluasiri.

" Spoke person for the Joint Revolutionary Council (JRC), an umbrella body of three
militant groups i.c. the Movement for the Emancipation of the Niger Delta (MEND),
the Reformed Niger Delta Peoples' Volunteer Force (NDPVF) and The Martyrs
Brigade (TMB). '
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it is interesting to note here gy 142

L\ eT. : . ) \Nthig's ¢
g herein above paraphrased, is noy retle. 'S COmMment oy e
s, 08 Sreeive ofal ind.

isst lndccd. certain people and organizat .
r\fSlD“éﬂn conveniently be called apostles ¢ D
g‘;‘; Deltaimbroglio.
i

rade Marvin N. Yobana, President OF OO Youth ('ann it - |

ibeml-mindcd p?op!c. Hc. has, since. being i sup urt‘mk 1L 1s one of
ent Plans. to initiate dialogue™ towar s aclucrinul;l e
i the yroubled region. g

R

- O n the
Within )¢ same Nyper
0 8

Cace and dialopye on the

asting peace

the current Government of Delta State. Emmanuel Udya ol
aghan,

Like\\fise- g . ivocal lib

< known mth his ur}eql?l\ ocal li erfallstagd towards resolving the Nijger

Delta quag_nure. He s even of tl}e 0P‘_“_lgn’ that an body Caug};t Cnmu;nu

ki dnapping. bunkering and.OII facilities' destruction should be made to

face the wrath of law. Little wonder therefore that Uduaghan's
as astate of

overnment recently took a decisive step to rebrand the state
C . 2
peace and rich potential .

ORIGINS OFRESOURCES CONTROLSTRUGGLE

Resource control, as a concept, has traveled a very long and languid road
to its present formulatio?. As put by Oronto Douglas™. the concept. in the
late 18" and early 19 centuries, was understood as a struggle by
indigenous peoples of the nger Del.ta to participate in trade and in the
pblitics of self-government in the region. The principal resource then was

alm oil. The communities and peoples of the arca became involved in
what would today have been described as struggle for resource control

and self-determination.

King William Koko of Nembe, Nana Olomu of tsekiri and Jaja of Opobo
perhaps best exemplified this tendency towards self-assertion and a

™ One of such organizations is the Niger Delta Peace and ( ‘onflict Resolution
Committee (NDPCRC) created by President Umar Mux Yar'adua

* Though the Comrade believes ir: dialogue, his main concern i implementati
informs his suggestions of creating a legal framework o cmure implementation of
dialogue ourcomes.

" Tell Magazine, (NO. 34, August 23, 2008), 32 at 35.
“ See: Newswatch Magazine, (Vol. 48, No. 11, 892005 31 ?
* In his Paper titled “A community guide 1o nderstanding f\t:wh"u
Control” htp: //www.waado.org nigerdelia Exydys R.c\'um co Conrrol
Guide-Douglas.html. Accessed on ~ November, 2008

n s
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desie vot o be ander anmy set o people ¢ any government. especially
“foreien .

Isane \daku Boro "also contributed later 1o the “l’llbblc by his attempt
to declare the Nizer Delta Republic in the med sixties. The Federal forces
crushed Boro'srebellion which lasted only wwelve days™.

[ April 1990, some young ofticers, who were angered by the “injustice”

in the Nigerian State staged a violent coup  against the General [brahim
Babangida Military Administration. Although the military uprising was
checkmated with so much blood spilled in the proccss it did not resolve
the issues the ofticers raised in their broadcast™. Amajority of the officers
were from the Niger Delta and the Middle Belt region. This conference
was not all inclusive: it was sectoral, violent and therefore short- lived.
The process leading to it was secretive not open.

Similarly. the people of Ogoni led by the famous wrller and dramatist
Kenule” Saro Wiwa. mobilized under Mosop” peacefully for
environmental justice. true federalism and a fair share of Ogoni resources
to be used for Ogoni development. This was also in the early nineties. The
Ogoni people were successful in sending Shell, the Anglo-Dutch
transnational oil company out of their land and also in inviting the
Nigerian state to a discussion based on ideas and issues. The Nigerian
State. supported by Shell. ignored this called for intellectual exercise
based on superior and just argument. They replied the Ogoni with
violence. Before Ken Saro Wiwa could finish the'sentence: “we are going
to demand for our rights peacefully, non-violently and we shall win...”,
the Nigerian State took him to the gallows in Port Harcourt and had him
hanged™ with nine others. Left to mourn him were his 90 years old father
and an eighty -ycar-old mother. It was the hope of the Ogoni leader, Ken

* A former Student Union Leader and Ex-policeman.
“The historical orcanogram of those who started the struggle in the Niger Delta as
given in this litcrars piece shows that Isaac Boro, though one of the Niger Delta
herocs. way indced preceded in the struggle by a number of other war like Niger
Deltans. To this extont. one therefore finds the Nation Newspaper report of June 14,
2009 which descrihes Boro on page 33 as the first known freedom fighter in the
I 960s " uv inaccarate and one which lacks veracin:

" Op cit. 4 commuenty guide to understanding resource control. Note 33, Pg. 2 of 8.
" Later known und called Gideon Orkar Coup.
Cof April. [vvn

This is a shoreencd torm of *Kenule™

A acronvi ter: Mlovement for the survival of Ogoni Pcaple- foundcd in
August. 1990

Onthe 1F Do of November 1995.
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wiwa: (hat 85 thlc m::;::trl:: t:ll::‘:: L the clluh;_uc gathers steam, its ripple effe
A gal"ﬂmm { It:( a1El [‘1 n ln‘.l ¢ Delta to do the same in . ,‘“
, .. debal€s for a better society and a better Nigeri popularly
(Ken's hope has now materialized as the (Ichai~c I?; CH 1S W ithout
. day in the Niger Dclt_a and bcymul. I'he case for m:nt;mu’,dm
s ¢ can be found, up till now. in Ogoni bible on the i‘;ﬂl.m‘ t? ::;znm

ssue, the LUgoni

’ ement for reparation to Ogbia” (MORETO) issued th
’ his i . ssue
charteT Ofdemand of the ();__hm.pcoplc. I'his documet added 'mr(n}l C
' {0 popular acclamation and democracy when 'H”‘ I;cr

. rulers of Ogbia in the present day Bayelsa State signed the

tradition? : L .
ETO charter 1n a great nationality galhen ng never before witnessed

ation and presentation of “resou
: 3 source
ay be found in the “KAIAMA DECLARATION of the

e which was proclaimed on the 11" Day of December 1998
1. which made the Kaiama Declaration. comned,

larized the term “resource control™ and set the tone

sent debate 0N the matter. The declaration. among other things.
right of the ljaw people 10 ownership and control of therr

e Kalama declaration affirms that:

ost pointed articul

All land and natural resources (including mineral
resources) within the ljaw territory belong 1o ljaw

communities and are the basis of our curvival. We seize
1o recognize all undemocratic decrees that rob our
peaple/comnmnities of the right 10 ownership and
control of our Jives and resources, whichwere enacted
without our par’! icipation and consent. These include
the Land Use Decree andthe Petroleum Decree, ete”

n is provision of Article 1 of the declaration. Article 2
Jes and communities right to ownership and control
» while article 4 advised all o1l companies and
v area (o withdraw from [jaw land pending the
esource ownership and control 1n the ljaw

The above quotatio
insists on the “peop
of our lives and resource
staff operating in the Ija
resolution of the issues.of T
area of the Niger Delta.

- —

4 A c_lan in the l[jaw Nation
Kaiama Declaration, 1998.
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wnd very pointedly in Article 10, the Tost m_lu'lv of the tltf(:lmin'nun, the
e of resource control™ wag placed (irmly and unambiguously

hequeathed 1o the present day resonrce l‘“l\l'lﬂl IlileI)l'li’ltfr,';. ' I'he
declaration was then followed by several insisiencies and proc amations;
SWe insist onour tights to sell Jetermination and resouree control, This

A whi
150l ’l\\lllll\l\lll\lll‘llllll\(l ;

Phe 1Y C's Kainma Declaration was followed by a number nl'nllhcr “!)illr;
of rights™, charters ol demands™, “Resolutions” ullt|‘"l)L'C]ill'illlml.'i lrf)I!'n
many of the Niger Delta's ethnic nationalitics, including the Urhobo, Egi,
Oron, Ibiobio and kwere among others.

ambiguity that the struggle of the

With the above so far, it is now beyond (
nvironmental degradation and

Niger Delta people against exploitation, ¢ .
for resource control dates back, as documented by Okonta and l)ffuglzu; ,
(o the slave trade era in the sixteenth century. This continued into the
colonial era up till date. With this forming our Imck;;,rum'ld knowledge
about the origin of resource control, one now finds it incvitable to agree
with Itse Sagay™ that it is erroncous 0 altribute resource control, as a
term, to South-South Governors, particul
Delta State. The terminology has been in use eve
were clected. This. however, should not be understood
so called South-south Governors have no contribution to the struggle.
They, indeed, had and, still, have. Conveniently, one can say that their
involvement in the resource control struggle commenced towards the end
of 1999. And. according to Oronto Douglas”, four reasons may bc
adduced for their involvement.

r before the Governors
as saying that the

1. The dominant position and view in the Delta, when they arrived
on the 29" of May, 1999 was resource. To make a contrary
position may probably have amounted to committing political
suicide.

2. They came into office without an ideology or programme, and
“resource control” readily became a platform to forge on,

“an 1YC Leader later told journalist of this at the waterside community of Bundu,
near Port Harcourt on 18/1/1999.
“In their book entitled: Where the Vultures Feast: Shell, Human Rights and Oil in
the Niger Delta (Supra).
“Op. cit., "A community guide... See note 36,
P A :
{hid.

arly Governor James Ibori of

po—
lz =
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‘t was a o SUC ”.'I( (I()\ Crnory ¢ 24()
3. - Jeral GOYErNMENT (0 impleme S could uge 1 ¢
o — Plement congiqs compe] (he
celating o revenue devolution g allog | Hutiona| Provision
i : W
on, whicl, they ((he

fedc‘l‘ﬂ‘ government) were reluctang (o ¢
o,

«Resource control” advocacy was digeon
. to be & good weapon through which ll\uu] ¥
| ‘ ¢
Ghariah.

Y Some povernorg
ycould fight political

X NIGER DELTA STRUGGLE BETWERN VICT(
HlNDRANCE TORY AND
eracious that Niger Deltans have not for a day, rel '

f their best arsena‘l in driving home lhcir‘jé:t Cr(lllcd i
control an'd self d.Clermmalulm. They have rcnmincdm':]q-?)rl'rcm“rcc
fighters with burn_mg dctcrlmlmltion and cver musu:rcd{cﬁL '(: . (101!_1,16('
> But with all this. actualization of their aim has, up till nl(]r(lb(“m'i'lmll
- usive mirage. This, without doubt is inlbr;ncd by I{:’:f],ci$ll1cllf1l?fl
*mber of 1€asons. A brief analysis of and comment on just lv\:((:l:n(n)l o‘ll'

these shall constitute the fulcrum of our preoccupation at this juncture

They are as follows:

tisv
use 0

Y NIGERIAFEDERALISM:

One of the hindrances 10 Nigeria Delta victory is the dynamics of
our peculiar brand of federalism in Nigeria. Under a normal federal
governmental setting, there should be in operationa full fledged theory of

' federalism which implies, as enunciated by Prof. K.C. Wheare”, that
each tier of government is coordinate and independent in its delimited
sphere of authority and should also have appropriate taxing powers (0
exploit its independent sources of revenue. Also, Nwabueze in his book
defined the concept of federalism as “an arrangement whereby the
powers of government within a nation or country arc shared between a
national government and a number of reg

ional governments in such a
way that each exists asan entity separately an

d independent of the others,
and operates directly on the persons and property within its territorial
area....”

Press, 1962.

rsity of London
i 1983, P 1

“ Federal Gover " ed Ve
i al Governinent, 4" ed, Unive
Federalism in Nigeria under the Presidential Constitution,
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The worry of the people in the Niger Deltais caused majorly by departure
of successive Nigerian governments from keeping in tune with the
dictates of federalism as enunciated by Wheare and as sl:.ucd. h&?rcm
above. The contention is that the central government in Nigeria is so
powerful while the federating states have bcc.omc rclcg.ut'cd qnd
subordinated, or like the soviet federalism of old. “mere administrative
units of the central government.™

.~ CONSTITUTIONALHIN DRANCE

Nigeria is a country where written constitution is in vogue. Prqvmmns of
any reigning constitution are supreme and shall have bl.ndmg l orccon a_ll
authorities and persons throughout the Federal Republic of Nigeria. ['his

is self-evident in the content of S.I. of the current 1999 Nigerian
Constitution.

The major concern of the agitators in the Niger Delta is to own and
control the mineral resources. especially oil, found in their land.
Whereas. a careful reading of the provision of paragraph 3 of S. 44 of the
1999 constitution reveals that exclusive ownership, management and

control of these mineral resources have been vested in the government of
the federation.

+ OURCOMMENTS ON THE HINDERING ELEMENTS
On the Nigerian specie of federalism constituting a thorn in the path of
the Niger Deltans' victory, this is absolutely' true and for some time
upward. it may continue like that. Though. the writer admits that the
Nigerian federalism as it is being practiced, is so many miles away from
the classical and ideal practice of a federal system. nevertheless, nursing

a sudden hope of change from the situation as it is may be tantamount to a
futile effort of shadow pursuit.

Federalism, under normal circumstances, presumes that the federating
units give up something to gain another which is much more in return as

“ Senator David Dafinone, “Resource Control: The Economic and Political
Diamensions ™ hitp: www.waado.or/Niger Delta/Essay/ Resource control/definone.
Him/accessed on 7th Julv. 2008. '

Dawodu, “True Fedceralism in 21" Century Nigeria™ available at htrp:/iwvvww.dawodu.
Com/vanguardl. htm accessed on 7th November. 2008.

Chief Awolowo said this in his “Path to Nigerian Freedom,

Op. cit., Dawodu's article on true Federalism, pg. 4 of 11,
Ihid.
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members of one large family op

T natjoy, 1
where a federated State Comeg INto ha:.
constituent units Willing to cede

and external relationg toa centrg)

is self induced_conslilulcs the ma'o(r) if)l{ l 'n]t?v[: L;lm ;

category 1o unite and Stay unjteq 10ing by thi:) :; fc?cmh."g NIt in this
would only appear best Suitable, a politicy) st‘rucx pranz;llon

lucky 1(22 be rainbow Collectiopg of Nationg] Sub-pg ral od e
groups.™ Such lucky countries are that i
evidential proof'to beljeye thatNigeriais Outofthe Jjgt o revines ng
Nigeriais 95 Years old a5 afedergy
this was the handwor of the late 1, gpq Lu
of administrative COnvenience |

and Southern Prolectorales and

ion. [tis

-ugard, €N, perhaps for reasong
1€ decided ¢, am

dmate the Northern
he colony of Lagos

gard's decisjop, observed: “Sj;
F. Lugard's proposal con e ichisim
Itisnota unitary state

: possible to classify,
With locg] 80Vernment areqg but with ope central
executive and one legis

non-uniform nature of the ing Nigerian units. Li
therefore that the first proble '

confronted the Nj gerian federation
after amalgamation wag the di '

Further, iri contrast to how our own federation came into bf:(iing,
the thirteen Arf’1erican Colonies that originally formed .the union %11 _ sl(;
entirely on their own volition.* Ours was a sharg c;pposxte of thlso.r ! flfhe
1 incent O. Ola,” former govern .
at writers, such as Vm.cen : ‘ . _
g:gtrlaﬁe]glagic of Nigeria, should think twice before comparing Nigerian

' o ience, 2001
:;(75 ﬁfis “Fiscal Federalism: The Nigerian Experience
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ederalism In forelgn territories x4, h g

d States of Amerien,

NIGER DELTA RO

 practice of |
federalism to the practic (l j‘m(-
Canada. Germany and the Unite

hould be stressed ot (his juncture thatitisoutside the v,y Py
However, 1t shoule

' | ) ' 1 (e
, o s l.MH“H|nr4l|r;|nlt,p,mluullul | mrml';mnmln,,,,‘1
wish to be interpreted ns ¢ This call ot thig hour of (he day |

SR iperinn units. g .= . N in nesoed
the lul‘tl.llllll-’\ |N|!;“c lu'llllL‘(l« I (herefore hnve 'lll.)f'lllllp, I '”'”’"""l‘m
calumnious and q liar statement on inlynlnl'nlll‘hlllf}/'ff’ many of gy,
with it. But my earficr s or the warring militants i the o

§ T =y its inter-se is | : .
o derating units 1 o —— G Countp
letl‘lml i‘ lhhrcginlv (he cause of departure 1n thig My from .
rich area to -

: o of fiscal federalism. By this, nulnlnn!q iy |‘w Prepared i,
. oy " e ~ ‘\‘l“ e i ' , . ' :
it Niki Tobi's conclut TG Nigerian o ‘

:gc“:vth'\l!hc writers and judicial lnlcum.lu.mrl 1“'“ 'f‘“I, I m(c I;n.nnulu,,,

' {iden] s This s more so that Wy,

::'W and not the best ideals as the case may h(.-..l NS 15 1MOre to Il i Walte,

B sachots™ had posited that “a true federalism s arare creature because

egehot .

its numerous requisifes..”.

Concerning my comment on the cnnf»'tilnli‘nn:!l ullin'(l‘l'mlt.:t: ’.“ (he
realization of resource control struggle, I venture I.n :nl_\j/ [ lolf., g()f:f:fnry‘ o
the opinions held by the Niger Deltans, there ‘IS hf-"_(”Y any u‘mlr,mlu;[“,,,
in the constitution on the issue. It is true that S. 3 of the cm?:s!mmrm doey,
not vest land in the federal government other than t.h.c federal capity)
territory. It is also true that this provisi(.n? (3.3)‘(3.011 be lurl.hc'r SUPPOIte
by S. 44 wherein compulsory acquisition 0!. Interests N immovabe
properties (such as oil) is forbidden with exception of 501
circumstances.” Apart from these circunistances, paragraph 3 of S.44 «f
the 1999 constitution contains a fundamental proviso to the effect of hoth,
S8 3 and 44. This proviso takes away from the oil rich states and by
extension, any other state in the country ownership, control and
management of all minerals and natural gas,

With the above therefore being the story, the legal regime of the o]
ownership in Nigeria vests same in the hands of the federal government,
The only alternative therefore is resort to enhancement of the derivation
up to the 13 percent minimum fixed by the constitution” or even more.
This, Iadvise, is not likely to be through militancy but dialogue.

38 In the case of FRN Vs, Anache

39 Quoted by Wheare in “Federal Governmeny " J

P 350, o . al Govermmenr, 4 ed., Greenwood press Publications,
P 350... Mentioned alreacy: jn .s'uh-pmwgraph.s' a & b to parapraph S 99%

constitution, PAAETap L 98 14

61 See the proviso 10 S 162 of the 1999 Constitution
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SOLVING THE NIGER DELTA p *
SHARIAG ROBLEM

[nIslamic law parlance, the registered word for minerals

IS the technica] meaning of the term. Literally, however.
place where minerals are found.”

Though a suggestion of st
fevenue has been made earl;
ownership of their land jg I
tune with the suggestion. T

ruggle for enhancement of
er, the Niger Deltans' stiff ins
kely to becloud their sense fi

: his is self-evident in their rec
the early hours of Friday 12/6/2009, on two major oil pipe

militants blew at g spot less than 200 metres from camp
dreaded base of wanted militant leader, Tompolo, no
troops of the Joint Military Task Force (JTF) in the Niger I
these attacks could still have taken place after the feder:
order of military crackdown on the region and after the p;
of amnesty to any militant who drops arms in the region, t
not be taken by surprise if the violent struggle in the area
the militants rubbishing all offers of and suggestion:
settlement. It is therefore thou ght pertinent to go religious
all stakeholders in the issue the shariah panacea to the prol

SHARIARULES ON OWNERSHIP OF MINERALS

Four different juristic schools of thought have, long ag
Islamic law of jurisprudence as classical experts,
Muhammed (SAW) and the four rightly guided caliphs,
and formulating rules out of the verses and traditions of
prophet respectively. These juristic schools are known
school, Hambali School, Maliki school and Shafihi schoc
its name after the name of its founder. Opinions in the |
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discovery or becomes the owner of the la::lld t.hzgt hlabours the 1y Cralg

At':cordiﬁg to the Maliki school expctrlts(; abe IELI;dr?xls SLCS ttofbe l}e]n to lhe
1 1 rnr‘]el] ) Ort c ) .
ownership of the entire governnic e youl et

fin line with the public interest, | - o

opulace and to be made usc ot ST IC S ol

ir:1 plhis school that ownership of lan(: llSet;it;it ltrlzf_:lcvqn! I ]Qr

determination of the minerals' owner. Toa arfg o IS Opinigy, st
closest to the Nigerian system of ownership of minerals and Natura] gy

On the other hand. the Hanafis and Shafihi scho.ols are of the Opinigy, thay
ownership of land determines wllq owns the minerals found beneaty, ”;c
land. One of the two confirmed views in the Hambali schoo jg also i,
agreement with this opinion. To this extent, a piece of land Owned },

individual or the government also has. its minerals owned by . n);
respectively. Hence, in line with this opinion of thg majority, Minerys
discovered on land yet to be occupied belong to the discoverer. ‘

Further, concerning the government's right over discovered Minery
there are two opinions. First is the Hanafis' opinion which makes the
Islamic government entitled to one-fifth of entire quantity discovereq
while the discoverer takes charge of the remnant. This, according to the
Hanafis, is based on a prophetic tradition which says:

“And on the ore (discovered), one-fifth becomes due to
be given out (to the governinent) i.e, Wafir-rikaz ql-
khumsu”.

It was convenient for the Hanafis to conclude on the one-fifth as the
] b . A
government s. entitlement in thls context because the same school of

diamond (Al-mas), corundy 5
. " L] m
hajari). The one-fifth rule is (Yaqut)

suchas mercury and hydrocarbop (petrole
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minerals. On the other hand, all the non-Hanafi jurists disagree with the
government's right to any entitlement in this regard. Their disagreement
is based on an hadith which says:

“Nothing is to be given out on stones, well and
minerals, but on the ore (rikaz), there is | . e

Therefore. since rikaz does not cover minerals in the non-Hanafi schools,
bu} strictly restricted to the things buried in the Jahilyah period, the one-
fifth entitlement of the government in the non-Hanafi school is only
relevant to the discovered treasures of the pre-Islamic period. However,

the non-Hanafi schools approve of paying general zakat on minerals. »

Having stated the rules obtainable in Islamic law on the ownership of
mmer_als, the next is to sell a particular opinion to the stakeholders for
adoption and implementation.

Though the opinion supported by the Hanafi and Shafihi schools would
appear superior same, being supported by the majority, I hereby make
bold to present the Maliki opinion (minority) for consideration on the
Niger Delta problem.

However, with the similarity this particular opinion enjoys with the
system already prevalent in the country, one may easily fall prey to the
temptation of concluding that this opinion is akin to the proverbial
exercise of putting old drink in a new cup. Nevertheless, the fact that the
Maliki opinion, as already stated. owes its source to religion and divinity
is enough to make huge difference. Another difference is lack of attention
on who really owns the land (where minerals flow) in the Maliki school.
Whereas, in Nigerian constitutional framework, as itis, sightis not lost of

this attention.

To those who may want to kick against the implementation of this
particular opinion on account of being a minority opinion, a prophetic
saying has described divergent opinions of jurists as blessing. The
implication of this is that no one of the divergent opinions is invalid if
followed. This is more so that in this part of the continent, Maliki school
doctrines are more readily adopted than opinions in other juristic schools.

All these apart, ownership of oil can hardly be released to any individual

65 One the Shariah rules on ownership of minerals, [ considered, generally, the Vol.
4 of Al-Figh Al-Islami Wa Adillatuh Minal Kitabl was-Sunnah by Prof- Wahbah
Zuhaili.
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yovernment. Hlt“ 5‘:}"” Militants in the region. as | Esald before. ) “n'};“
of other s:plt‘f :]:l;o:lt .strugglc for outright ow nership rather an rznlmr
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3:52:2:%12 ngn cnhanccmcm of derivationrevenue

gl ivation, when same o,
’ ith this. close monitoring Oft,hc derivatic SAme goceg 1, the
Even with s, ther thing very important. The cage OF N5,

: ) i ano
Niger Delta governors, 1 DDC not 106 108¢ agy
milglion Juju Scam that rocked the N 1€ a20 is py, :I

leasant but gory tale to tell in this circumstal?tci;c. Anc‘l worse stillf the
o master minded by Ambassador Sam L:dem, a son ofthe sojj p,,
fl(;::?n‘;l{:zr inthe Niger Delta, the same arce th\e‘;e;::g dt(;lz:af;fnl'F 8 anS,C On
‘ resource control is being heard of every no - 10 avgjg

situation of this nature on the derivations given to the Niger el

n governors from time to time, [ venture to tow the line of S_Uggegtmn given

. 1166
by Senator David Dafinone \;vhen he said*

. Itis therefore necessary that whenever funds emanate
' from derivation, it should be placed in a trust fund ro
‘be administered by representatives of all the
M stakeholders; the communities, the federal, state, local
K] governments and the multinationals. Such a board of
f trustees should administer all funds for the
[ | _implementation of projects.
!

Conclusion

", This paper. to a fair extent, has demonstrated a reflection of a hybrid of
). J bqth historical and analytical approaches. The major problem in the
| Niger Delta has been said to be akin to the struggle for resource control.
; 3 Both the meaning and concept of resource control have been stated. At
I the same time, elements viewed as some of the constituents of hindrance
i to the realization of the resource control struggle have been revealed and
| ! commented upon. At the end of these all, the writer goes religious and

’ ~ introduces the Islamic wayout of the Nj
' : e Nige the
= stakeholders in the issue, The writer, ¢ Esr oIt profilemgin de

1 cosmetic purpose but for the stakeholders

L]
\.

ertainly, does not do this for
to borrow(a leaf there from.

66 In his urtzc!c titled: Resotrce Control: T};e
htip./fwwsv.waado. org/ Niger Delta/Esay
Him/accessed on 7" Jutly, 2008, '

Economic and Political Diamensions.
/Resouyce Control/ Dafinone.
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