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Linlmidd Journa! of Private and Property Law
A Contextual Analysis of the Relationship between Human Rights Obligations and the
Activities of Non-State Actors in Africa
By
Amoloye-Adebayo, Azizal Omotoyosi,'

1. Introduction

The traditional approach to human rights protection under International Human Rights Law 15

such that only States may be regarded as bearers of human rights obligations. In recent times,
however, there have been converse argumenits for extending the frontiers of duty bearers of
human rights obligations to include non-state aclors such as private organisations, belligerent
political groups as well as abusive individuals. Given the on-going civic unresis in various
African communities that have resulted in multiple human rights violations of such rights as
the right to life, the precise nature of the relationship between human rights protection and
violating acts by non-state entities appear to require primordial considerations in the process
of nation building. Viewed from the traditional assumptions, where the human rights violations
were cssentially the result of private acts dnly the complicity of public institutions in such acts
may require that the State concerned be beld to be in breach of its vertical human rights
obligations. However, this paper argues that more importantly for developing and transitioning
contexts such as most African nation-states as well as all other contexts, it may be more fruitful
to eritically define who a non-state actor is and to thereafter explore the possibilities of diagonal
(rameworks that will enable States to better protect human rights in private and public spheres.
2. Security and Peace Challenges in African Countries

Gunmen have killed at least 20 people in a dawn attack in a

remote village prone 1o bandit attacks in Northern Nigeria's

Kaduna state . Many of those targeted were

worshippers leaving a mosque. . . . No group as yet admitted

the attack. Some reports suggested it may have been linked

to a running feud between villagers and bandits. Afler

attacking the mosque goers, the raiders moved to the house

of a community chief and killed him too. *
Some days earlier, on Friday 5 October, 2012, four men were seriously beaten and were bumt
to death in Allu village in Port Harcourt, Rivers State.” As well as constituting punishable crime
under domestic law such as the Nigerian Criminal Law, the above incidents are clear human
rights violations of the highest degree. They appear to, however, constitute almost normal and
expected daily occurrences in Nigeria, Additionally, such incidents and other forms of
structural violence appear to be emblematic of citizenry's experience in most of the other
countries on the African continent as well, from Angola, to Sudan, to Zimbabwe, to Siema
Leone, to Egypt and Libya to mention but a little. For ::xﬂmp]c it has been repurted that in
some South African and Papau New Guinean communities® and in Sierra Leone,® collective
male sexual violence against women of all ages such as group rape has almost assumed the
status of a ‘rite of passage” for its notoriety.

"FhI¥; ACHarh, UK Lecturer, Department of Islamie Low, Faculty of Law, Umversity of Honn; Legal Practitiome,
Yusuf (0, Ali & co, legal practitioners, arbitrators and notaries, Bmail; arizatamolove.adebayoi@pmail com.
Reported as cccurring on Sunday 14 October, 2012 by BBC News daily repons; similar accounts were alo
broadeasted on the same day by Al=Jazeera and Feuters Wews.

"Reported at Wi eoew, b co ukngws'workd-africa-1 959528,

Wood, K.. *Contextualizing Group Rape in Post-Apartheid South Africa’ (2005) 74 ) CH & 5, Pp. 305-5.
ISesay, F. L. *Where there i3 no “Safc Haven': Human Rights Abuses of Siera Leonean Women ot Home and &
Exile.” (2004) (59) Agenda Pp22-31.
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As earlier said, the various forms of violence highlighted above violates some human rights
provisions guaranteed under existing internationall human rights instruments such as the right
o life and the dignity of the human person, freeddm from inhumane and degrading treatment
s enshrined, for example, in the relevant articles® of the International Covenant on Civil and
Political Rights, 1966, as well as those of the Unifersal Declaration of Human Rights, 19487
However, these human right violations are clearly the result the activities of private persons
and appear at face value to have littls or nothing to do with any public institution or authority.
| More importantly, the lack-luster attimude OF Zero response to such gross human rights
. violations by the governments of some African cotintr where they occur evinces the lack of
| sense of obligation for violations by private individuals. For this reason, it seems pertinent to
| determine whether and if so, the extent to which inlernational human rights law (THRL) can be
 said to envi sage and accommodate private obli gations.

3. Non-State Actors and IHRL in General

It has been argued that the raditionl application| of International law was to 2 considerable
extent® essentially State-centred, ? Further that,| in line with the stated tradition, [HRL
proceeded from perceptions of obligations which a State owes to individuals within jts

s

. ] unisdiction." The initial assumption, therefore, ?s that the only direct duty bearers of legal
t

obligations under human rights nstruments are States and as such human rights violations
wpable of protection by IHRL are only those arising out of State action." However. this
traditional assumption has come under intense criticisms in more recent times. Some feminist
studies have, for instance, presented some strong aversions to this notion. According to one
such study' - *[TThose areas which are defined as inappropriate for state involvement, where
the discourse of human rights is irrclevant, are those areas in which the majority of the world's
women live out their days.” A considération of the relationshi p between private acts and IHRL
appears 1o make relevant two general, but fundamental, conceptual questions. The first is the
question of who may be regarded as a private/non-state actor or of what constitutes private acts
in [HRL. The other is the issue of whether or not the human rights discourse is in reality
| relevant and appropriate in the regulation of private relations. Put another way, can it be safely
b essumed that THRL has the capacity 1o bring about its horizontal application between the rights-
i holders themselves? What follows is an analysis of these points in the order of formulation,
Theoretically, private actors in relation to human rights obligations may broadly be defined
dlong two categories.' The first category involves an actor who though neither a Sigte nor a
State official, acts as, oris in complicity, with a State. The other category comprises actors who
- teither manifest State-like characteristics nor are connected to the State in any manner, The
former category will include actors such as belligerent groups usurping State power,

*Sec articles 7 and 8.
"See articles 3.5,
MAcknowledged exceptions exist within Internationa) Criminal Law and International Humanitarian Law where
b the potion of individual criminal responsibility has long since been grounded, See Schwelb, E., 1946, 'Crimes
" Against Humanity." (1946) (23) BYIL. Pp. 178-226.

B Mullerson. R.A. “Human Rights and the Individaal as Subjeet of International Law: A Soviet View." (1990) (1)
ETIL. P34,

b "MeCorquodale, B. and Ls Forgia, R *Taking OFf the Blindfolds: Torure by Mon-State Actors.” {20017 (1)
HRLE. P,185,

- "MeCorguodale, R, ‘Owverlegalizing Silences: Human Rights and Wonstate Actors.” (Z000) 96 ASIL Proceedings.
F P38,

“MacKinnon, C.A, ‘On Torture: A Feminist Perspective on Human Rights’ in Muhoney, K.E. and Mahoney, P,
Leds) Human Rights in the Twentieh Cannury: A Glabal Challenge, (Nijhalf Publishers, Dordrecht, elc 19493,
Fp.26-17. {Internal eitations omitted). |

"The discussion here is partly inspired by that givien in Knox, J.H, 'Horizontal Human Rights Law." {2048) 102(1)
MIL. P20 and footnote &7, {
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International Financial Institutions (1Fls) such as ihel International Monetary Fund (1MF) and
the World Bank, and transnational corporations (TNCs). The latter is essentially comprised of
private individuals or entities. On the question of the relevance/appropriateness of THRL in
regulating human rights violations by the two identified categories of private actors, the issue
appears divided. Except for some few objections™ there appears 10 be a slrong convVergence of
opinion that the first category of actors ought to or in fact constitutes duty bearers of human
rights obligations.'® The main thrust of the argumen} is that in a number of situations, Some
actors within this category have exhibited the capacity 1o exercise considerable State-like
powers in military (e.g. belligerent groups) and economic (e.g. TNCs) terms. ' The State
concerned may have been reduced to a weak contender or an unwilling accomplice. The
citizenry of the Statc in question, therefore, become victims of any resulting human nights
violation which may possibly be without any remedy.!” The idea therefore is that foisting direct
obligations on such non-State actors is a realistic step towards strengthening human rights
protection in the current era of elobalization.” These obligations are, however, regarded as
merely extended from the traditional obligations on States without entirely absolving the
relevant State as the traditional duty bearer of human rights obligations."”

The other mentioned category of private actors (that is, private institutions and individuals) is
the focus of concemn for the present paper. It is useful to identify the range of possible
obligations that may be envisioned on the subject of this category of private actors and the
boundaries of THRL generally.” First, there are vertical/direct obligations requiring States, as
the only duty-bearers, to refrain from acts and omissions that will violate the human rights of
persons. Secondly, there are diagonal/indirect obligations, which seck to ensure that States as
the main duty-bearers must guard against human rights violations in the private spherc by
regulating relations between individual right-holders. Finally, and arguably the most contested,
are the horizontal obligations which envisages direct international obligation on private persons
regarding the human rights violations of others.

There are those of the view that [HRL does not give rise 1o private obligations in any way. In
this respect, Henkin®' argued around three decades ago that - "Human Rights, I siress, are rights

MEes for instance an objection that- *[TThe legal reality still indicates that in relation to IFIs, the EU, or prvate
sectar actors, we are still not dealing with “new duty-bearers” (sic) s much as with evolving international
institutional structures through which “old duty-bearers” (L2, states) must acknowledge their exiended and
extraterritorial human rights obligations.” Mclnemey-Lankford, 5. Book Review: Casting the Net Wider: Humen
Righrs, Development and New Duiy-Bearers (Margot E Salomon, Arne Tostensen & Wolder Vandenhole, edx)
(2009) 31 HRQ. Pp.526-530. -

i5For further and in depth analysis of this notion, sce Salomon, M.E., 1ostensen, A and Vandenhole, W', (ods).
Casting the Net Wider: Human Rights. Development amd New Duty-Hearers. (Intersentia, Antwerp & Cixnford
2007). Pp.3-16: Ssemyonjo, M. “Non-Siate Actors and ESC Rights” in Baderin, M. A, and MeCorgquodale, Ry
(eds.) Economic, Social and Cultural Rights in Action. (University Press, Oxford 2007). Pp.134-135; Steiner, HL. ¢
"Human Rights: The Deepening Footprint.” (2007) 20 HHRJ, T.9: Clapham, A. Himan Rights of Nen-Sraie dcier
(University Press, Oxford 2007). Pp30-32; Alston, " (od.) 2005, Non-State Actors and Fuman Rights [ Umnwersity |
Press, Onford 2007). P.1; Hessbruegge, . A. "Human Rights Violations Arising From Conduct of Non-3tsie 3
Actors.” (2005) 11 BHRLR. Pp.21-88; McCorquodale, .. 2000, Supra note 9, B384, MeCorquodale, . and Lag
Forgia, R., 2001. Supra note 8, Pp.189-218: Tochnick, C. ‘Confronting the Inpunity of Non-state Actors: New £
fields for the Promatben of Human Rights.” (1999) 21 HRQ. Pp. 61.63 Shue, H. ‘Mediating Dutics’, (1958) 98(4) J
Ethics. Pp.697-6599, i
W nehnick, O, 1999, Supra note 13, Pp. 61-63. f.
U ki,

Gep apain the cited works in note 13 above.

¥galamon, M.E., Tostensen, A. and Vandenhole, ¥, {ede) 2007, Supra note 13, Pp.395-415. -5
#%ame of the ideas for the following discussion were inspired by the analysis in Hessbruegge, 1A, 2005. Suprag
note 13, Pp.25-6 and Dickson, B, *The Horizental Application of Human Rights Law” in Hegarty, A. and Leonard
5. {eds.) Human Rights: An Agenda for the 217 Century (Cavendish, London & Sydney 1399). Pp59-60, !
B Henkin, L. The Rights af Man Today. {Stevens & Sons, London 197%) P.2.
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Linimeaief Sosirmal af Private and Proparty L
BRinst socicty as represented by government and its officials by group definition.” In the same
vein, Rodley™ has suggested that it is a mistonception to depict harmful'wrongful acts
committed by private persons outside of State action as human rights violations, In his opinion,
such private acts will have been more appropriately defined within domestic Jurisdictions as
crimes, torts, wrongful doing or legal nghts. " Further, according to the same view, human
rights properly so called and havin g regard to the concept as an *historical construct’, are ‘rules
that mediate the relationship between govemments and their subjects."** In a nutshell, to the
propenents of the discussed point of view, IHRL generall ¥ or as located in the core treaties®
establishes only ventical obligations for State Parties.

The notion of vertical human rights obligations may have informed the basis of strong

The other assumption after the initial concessionjs the identification of the need to make a case
for the horizontal application of IHRL 1o remedy, inter alia, its gender bias.® There also scems
1o exist much ideological support for the horizontal application of IHRL outside of feminist
studies.™ A central supporting argument in the other studies is that current developments are
such that the *State action paradigm’ or the' public/private divide in the protection of human
rights is antificial and problematic. 2® The paradigm has also been described as dangeroys
because of the potentiality to undermine human rights.* In particular, it has been suggested
that-

[TThe emergence of new fragmenited centres of power, such as

ASSOCiAlions, pressure groups, political parties, trade unions, . . .

universities, churches, interests groups, and quasi-official bodies,

has meant that the individual now percerves authority repression,

and alienation in a variety of new bodies, whereas it was once

only the spparatus of the State which was perceived in the

doctrine to  exhibit  these characteristics. This societal

development has meant that the.definition of the public sphere

has had to be adapted 1o include these new bodies and activitjes !
Al the point of pragmatic considerations, however, much of the horizontal application
frguments appear to suffer serious drawbacks. After initial criticisms of the ‘traditional®
notions of the vertical orientation of IHRL, recommendations for its horizontal application
appear typically to assume two forms! The first is 1o locate the forum for the proposed
ipplication within domestic settings and to argue for an ‘infiltration of human rights norms into
the private and public law of national States’. The other is in recognise the need to build a
Tramework for understanding human rights in'the private sphere” which would be “legally

“Rodley, N5, *Can Armed Opposition Groups Violate Human Rights” in Mahoney, K.E. and Mahoney, P, {eds.)
Human Rights in the Twentieth Century: A Glahal Challenge. {Nijboff Publishers, Dordrecht ete. 1993}, Pp., 208.
362,

i,

Hhid. Pp.208-299.

SSsenyonjo, M., 2007. Supra note 13, P,110.

*See again MacKinnon, C.A_ 1993, Supra notel0, Pp.26-27.
b, i

Clapham, A. Human Rights in the Private Sphere; (Clarendon Press, Oxford 1993). Pp, 91-94- Dickson, B.,
1999, Supea note 18 , P60,

Hibid. i

*Clapham, A.. 1993, Supra nate 26, Pp. 94 and 137-R

Rfhid, P.137,

“Dickson, B., 1999_ Supra note 18, P.60. i
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justified by a dynamic interpretation of . . . the international law of human rights.”** To the
current author, such recommendations are seemingly inconsistent with the premises of initial
objections. They appear also not 1o make a clear distinction between the CORSeqUETICES of
horizonial ebligations under and the horizontal application of THRL.

Contrary to critical notions, it may be argued that THRL not only envisages but in fact
establishes much ground for deducing some horizontal obligations as well as other kinds of
obligations. In this regard, the UDHR. in its opening paragraph requires that “every individual
and every organ of society . . . shall strive by teaching and education to promole respect for
these rights and freedoms and . . . 1o secure their universal and effective recognition and
observance . , " In a similar manner, the two International Covenants of 1966 each contain
identical provisions in their respective Articles 5 to the effect that-

Nothing in the present Covenant may be interpreted as

implying for any State, group or person any right to engage

in any activity or perform any act aimed at the destruction

of any of the rights and freedoms contained herein or at their

limitation to @ greater extent than is provided for in the

present Covenant.
The European Convention on Human Rights (ECHR) mirrors the above provision in 115 Article
{7 on the Prohibition of the Abuse of Rights. On its part, the American Convention on Human
Rights also expresses similar provisions a8 contained in the stated articles of the Two
International Covenants of 1966 and the ECHR in its Article 29, The American Convention,
however, took a step further than the other documents by specifically incorporating in the same
Article 29, the provisions of the American Declaration of the Rights and Duties of Man, 1948,
Part of the preambular provisions in this Declaration is to the effect that "the fulfilment of duty
by each individual is & prerequisite to the rights of all." Adopting alse the lexicon of duties, the
African Charter on Human and Peoples’ Rights** provides in its Article 28 that- ‘Every
individual shall have the duty to respect and consider his fellow beings without discrimination,
and to mainiain relations aimed at promoting, safeguarding and reinforcing mutual respect and
tolerance.’
These provisions appear 10 provide justifiable hasis for making a distinction between
‘horizontal obligations under’ and ‘horizontal application of THRL. As Knox has rightly
contended [HRL

has the legal capacity 1o place honzontal duties on all

private actors not to violale one another's human rights.s

What it lacks is the practical and political capacity to .

enforce those duties. As a practical matter, international law ]

could not possibly replicate the vast domestic resources

devated tw regulating private invasions of interests

denominated as human rights by international law, and as a :

political marter, it would be impossible even w0 Y. . 1

Meither national governments nor the vast majority of their X

citizens would support the enormous expansion of the

authority and resources of international institutions that -

would be necessary for them to protect . . . human right{s] 5

fram private interference. - [

B apham, A., 1993. Supra role 26, Pp.139 and 134

Mees the opening paragraph of the LIDHER.

55 frican {Banjul) Charter on Human and Peoples® Rights, 1981.
Minox, J.H., 2008. Supra note 11, P.19.
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Thus, the argument here is that IHRL clearly envisages that human rights should be enjoyed

by all individuals everywhere” regardless of the domain, be it private or public. As other

S0 for this reason, jt may be deduced that IHRL secks 1o regulate the powers of States in
relation to the individual through the vertical application of humapg rights obligations. This
notwithstanding, it is useful 1o cmphasize, as noted in the below commentary, that-

the essential identity- of rules govemning the conduct of

stales . . . 15 not asserted for the reason that states are fike

individuals; it is due to the fact thay states are composed of

individual human beings; it results from the fact that behind

the mystical, impersonal, and therefore necessarily

irresponsible personality of the metaphysical state there are

the actual subjects of rights and duties, namely individual

human beings . . . The individual is the ultimate unit of all

low, international and municipal, in the double sense tha

the obligations of intermnationa) law are ultimately addressed

o him [or her] . , .+ { Emphasis added),
The latter kind of relation (mutual relations between individuals), however, is regarded as
always being contextually and chronologically relative —'today’s bully may be lomorrow’s
victim."* For this reason, it may be argued that careful attention should be accorded to
developing methodologies that would ensurea proper balance between conflicting rights and

rights norms by the European, Inter-American and African regional bodies in response to
applications by various individuals for private human rights violations further strengthens this
line of argument. A number of Judicial pronouncements by these bodies on matters involving
private violations have considered the States concerned to have failed to discharge their
responsibilities under the “obligation to proteet’ human rights of the individuals concerned, ¥

' Sec Article 2 of the UDHRE

“Raday, F. *Privatising Human Rights and the Abuse of Power.” (2000) 13(1 YCILL. Pp, 107-112.
Bibid,

“Ibid,

“Knox, I H,, 2008, Supre note 11, P20

wterpacht, H. *The Grotian Tradition in Intermnational Law."{1946) 23 BYBIL. p.27.
uegge, 1A, 2005, Suprg note 13, P26,

Sente: A Comparison of Regional Approaches to the ‘Obligation to Progect.” (200%) 9(2) HRLR. Pp.225.25% and
Tinta, M.F. Tusticiability of Economic, Soctal, and Cultural Rights in the Inter-American Svstem af Protection
of Haman Rights: Bevond Traditjional Paradigms and Notions.* (2007) 20 HRQ. p434,
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“CASHING IN' ON FEMINISM: A CRITICAL APPRAISAL OF
FOR MODERN INTERPRETATION OF ISLAMIC PROVISIONS ON
: INTERMNATIONAL HUMAN RIGHTS LAW,

! AMOLOYE-ADEBAYO AZIZAT OMOTOYOS['
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ABSTRACT b

Fgminist discourse o' women's right and Islamic provisions generally appear to
converge on the notion that the ‘deterioration of women's rights in many
Islamic countries' hag little to do with their Islamic nature. O account of this,
‘there have been farious proposals for differemt regimes of interpretation of
Islamic textual provisions on women in such ways that compatibility with
principles and norms of International Human Rights Law is ensured. This paper
argues that current debates and propasals for modern interpretation of Shari*ah
provisions as they relate to women, for the most part, are not only as male
dominated ag the traditional jurisprudence they wire meant 1o challenge; more
dangerously, ‘they appear to subtly :-r.-n'u-m::zzmliit

ISt interests, It is sugpested
that there i a need for the redirection of feminist junsprudence on the subject

towards constructive interpretative methodologies that may better serve the
b - - -
interests df women in deserving Islamic socictics.

NTRODUCTION

Some feminist Junsprudence on the subject of women's rnght and Islamic provisions
gave propounded the nopion that the “dgterioration of women's rights in many Islamic
jountrics’ has little 19 dohwith their Islamic nature’. The situation is, according to this view,
mther aigesult of chnservative mterpretation of Islamic texts as a ‘resull of traditional,
atriarchal, ngale-damihated socicties'> Others have adopted a more radical stance to Suggest
fhat any |5}r5$111 of fanfily relations based on Shari'ah (or Islamic Law) must as of necessity
fecomntbdate @ subversive and discriminate treatment of Muslim women,” While the former
Bucgory of felinists sphe for a reconstruction $r‘ existing regimes of interpretation and
pplication of .'.‘r'ﬂ'.f:.-n‘;r-":'.f. e latter seck toml disengagement with some Islamic tencts on
ender rrlulibti'.-; ih favourdsf relevant preseriptions ¢f mtermationally negaotiated agreements on
mian lig,l‘t[_ai'i O u-:;mﬁ ol this, there have be

©f vanous proposals for structuring the
:I.lit‘.lr'l.‘i"ltj'l-.f.' regards the efisting applications of Islamic texm| Provisions. on women in
4 ¢
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| THRL) wy such ways that compatinhity between both bodies of law 15 ensursd

relovant gontexts as well as the principles of International Human Righes Lo
sapeall

The present paper argues that some of the curment debates and proposaly
mterprefagion of Shari'ah provisions as they relate fo women, as well as those &5
jemisoning of such provisions, fﬁer the most part, arc cqually as male domms
rraditional jurisprudence they wera meant fo challenge. Even more dangerousiy,
existing proposals by accident or design appear to subtly serve androcentric inferest
words, if some of the current proposals are adopted without critical consideration, ¢
possihility for fresh violanons of thelrights of Muslim women to be remforeed 2
with garbs of legitimacy with thg Human nghts terminology, This paper conclugs
.aiug!_l.r:.qll_c:u'm for enriching feminist Im'u:prl.ui-,:ru:%: vis-a-vis relevant Islamic textual prg

i : .
better protect the rights of Muslim women 1n deserving contexis.

i T T
FEMINISNUAND ISLAM :
A . A thunn.al (if not afl) political labels, feminism is a very controversial terms
fay ~.-imn|t:m5-ku:=1'_-' connote ‘a wide range of attitudes, concerns and strategies’”
may be diffieult to provide a definition that i3 capable of conveying the
cofnotations of the term across varied generations and contexts. Nevertheless, one def

of feminidm that appears instructive desenbes it as:
i :

-h . a set of ideas that recognize in an explicit way that women are

- subordinate to men and seck 1o address imbalances of power between the
vz sexes. Central o feminism is the view that women's condition is socially
I constructed, and therefore open to change. At its heart is the behef thati

jvomen’s voices should be heard ~ that they should represent themselves,
put forward thenr own view of the world and achieve autonomy in their
lives,’

A dgtailed analysis of all existing feminist theories as well as the various ways thra .

which they inferrogate Islamic gender relations is not here intended, being far afield the fog
b} . s ' <

(?t concern.” However, a cursory perusal of relevant literature reveals that divergent iss

“Hannaim, J.. 2012, Fenrinism. Great Britain: Pearson. P.7. As another feminist writer has similarly argued-3
with socinl theory generally, there is wo agreed-upon perspective or unified notion of *feminism” in fems
legal theory; i i multifaceted and heteroglossic, which s at once fs strength angd Achilles heel. See Thom
M., 2004, “Meoliberal Melancholna -|'|'||LI‘ Case of Feminist Legnl Scholarsdip.” 20 Austrafian Feminis L4
ln'rJru'.'r.'n' Py,

"Hannam, 1./ 2012, Jhid

*For some detailed examnation, however, see the followng works: MacKmpon C. A, 1989, Jowards
Feminist Theory of the State. Harvard University Press, 1993, °On Torture: A Feminist Perspective on Hums
Righs' in Mahoney, K.E. and Mahoney, P {eds, ) Human Rights in the Twentieth Centery: A Glabal Challesg
Daordrecht, ete.: Nijhoff Publishers; Thomon, M., 1986, "Femmist Junsprudence: Musion or Realy”
Austeatian Jowrnal of Law and Society, PS5, - 2004, ‘Neolibersl Melancholia: The Case of Feminist Leg
Scholarship.” 20 Australimn Femunist Law Jowrnal. P73, Oz, DR, 1994-95, ‘Feninisims and the Family”
Harvard Journal of Law and Public Palicy. P, 526; Rhouni, R., 2010. Secnlor and Islanic Feminisi Critigues
the Work of Fatima Mernissi, Women and Gender : the Middle east and the Islamic Waorld, Vol 9. Beston: B
Afshari, R., 1994 ‘Egaliorian Islam and’' Misogynist Islamic Tradson: A Critique of the Femis
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rpim different ﬁ;:l!‘]iI'I:IELELLI!II|1-;!il._II'I:-.:. For example, the traditional libegal
Entifies women as the sanw os men and demands that they be'tre
L differende feminist “hmpaigns recognise a distinction betwe
well as qualitics and argue for an inclusive Eharanice and protection of all such values and
ies regardless of gender i public and private spheres. " Another brand of feminism
Japsulates the dominance igeology'’ wherein it is maintained that both the ‘sameness” and
ference” arguments of the earlior discussed two categories of feminism are premised on
K mcasured by $alues and standards which are g priovi dominated by masculinistic
serminations. MacCinnon'? (4 majar proponent of the dominance theory) concedes that hoth
al and differende fenunisms on some levels have ensured the protection/recognition of
pmbn's Interests, in somg areds. She, however, underscores the concurrent backlash of hoth
npagns n the Yndermiding of women's interesfs in Bene :
wlicd, the sameness: standard has mostly gotten men th
¢ historically} had |
fiicrence means s gominance,
eteristics of t.-m'lum.r:usx
The dominitfce theary has also been ¢

feminism “hasically
ated equally™. On another
en female and male valyes

ral in the following words' —As
¢ benefit of those fow things women
{on the other hand] For women 10 affirm difference,

when
a5 it does with gengder,

means to affirm the qualities and

hallenged as being unclear and uncertain abous
modalities of yeform which would allow women 1o reconstruct values and redefine
mselves, ™ According to this View, “without & theory (however tentatiy
hard 10 imagine that any'\ gains made by women will change anvthing than our relative
DSIions in & world that eontinues 1o value, hunger and fight for power and autonomy, "
ile not specifically endorsing any brand of feminism as holding all the key answers 1g
xirpating all conditions that perpetuate the oppression of women, the current author is i
dorecment with the Eritigue by dominance theorists of some methodologies of both liberal and
difference feminismg,
As later ! further demonstrated in this paper in 1‘-:.: [k
Enterpretation of some Islamjejtexual provisions. it i srill
I be violated even where either of the principle
ithfully applicd Howewer, in the current
discngagement with cxisting condtruction

¢} &bout our future,

onsideration of some feminist
possible for the interests of wWomen
s of “sameness' or “different bu equal’ are
duthor’s opinion, the solution might not lie in total
of reality simply because they are allegedly entirely
foased, according to the dominafce theory, on values which espouse male hegemeny, The
eurrent  author subscribgs, to the ides that the process of construction of reality s
eontinuum. ' Women themselves would, therefore,

1
¥
2

1]
L
need to accord very grave considerations 1o

I
F n-.lr'}mpir.-ralmn of Islamic Hissory and Hentage." ¢ Critigue. P, 13: Barlas, A 2002, “Bedieving Women ™ in
psiam: Unreading Patraarchal Interpretations of the Qur'an. Austin: University of Texas Press.
"Ontiz, D.R., 1994.95, il p. 524,

r|J':L'|I1JL.:|rr|1 L, 2012, Surha, &,
" compelling analvsis of this wleology is tha by MacKinnon ., 4

oex [Mscrimination,” in Ferimitm Unmodified: Discoursos et L
niversily Press, Pp.32-34,

“thid
lhid Pp. 15, 389

M Banden, K.T., 1987, “MacKinmon s Feminism: Power an ‘;'I"Imsc- Terms." 75 California L Review, Pp, 1567
- 1570 |

1987, *Difference and Dominance: Og
and L, Cambndge, Mass: Harvard

“ihid, p. 1568 : ' f
“ibid, p 1567, . o) w8
i r 3 I !' W
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the choices they rqqum: as well as the implications of those choices for the social
they desire.
+  This line ofiargument has strong contextual relevance for the wilys in which fers
! Jurl"sprudmc:l;m developed in the mli:r:rq';:lliun of male-female gender relations in
socicties. Cermgin textual provisions of Shari*ah and/or their application have been exprs
0 accommodde discriminate treatment of persons on the basis of gender.'” As a responsed
brands feminigin or ‘feminist paradigms® as Badran puts it'®, have been identificd.'” Thess
secular femyjpm and Islamic feminism. Secular feminism caplures the scnse of i
feminism cltﬂcnging the male-female dichotomy in public spheres in Muslim couns
Islamic femiRism, on the other hand, has simply been described as “feminist discours 2
priactice ﬂﬂlcqihlfd within an dsiamic paradigm. ™" It is useful 1o note that the calegorizas
i may, in a npmber of cases, merely signify the extent of a given feminist's expertise in
k knowledge and  interpretative methodologies of Shari*ah rather than the Operati
framéworks which the' two calegories may suggest. In other situations, whether or
feminist is reparded as belonging to one or the other of the two categories identified under i
may be the result of the implications of reform strategies proposed. For example,
frameworks of secular feminism may require that certain provisions of the Islamic tex
sources that are perceived to accommodate the subservience of women are o be cniing
disregarded for lacking contemporary relevance. In identical circumstances, on the other ha
the methadologies of Islamic feminism may merely seek a reconstruction/reinterpretation
relevant provisions free from malg-centred inclinations and mclusive of women's expen
Arguably, one of the most controversial provisions of the Qur'in on gender relations in
Islamic family in respect of u'.'irrl::]'r.,'lhn: divergence of reform proposals based on the g
identified parad | __u;m-a become readily apparent is enshrined in 4:34,
|
SHARI*AH PROVISION IN 4:34 IN THE LIGHT OF SOME CORE PROVISO! 5
OF THRL ON WOMEN: TO ABANDON OR TO RECONSTRUCT? '
In the above stated verse of the Qur'fin, it is provided that - “Men are the protectors
mamtainers (gawwaming “ala) of women, because Allah has given the one more advantas
(bima faddala) than the other, and because they support them from their means | .
According to some commentators, the classical interpretation of this, verse promoted 8
doctrdne of male superiority reflecting the mindset of the prevailing patriarchak cultures. ™'
» this s true, from the standpoint of the practitioners of IHRL, some core provisions enshring
;I infermational human rights instruments will have been violated. Such provisions inclig
Article 26 of tige Intemational Covenant on Civil and Political Rights, 1966, which stipulats
that, * All persond are equal before the law and are entitled without any discrimination to th
equal prﬁtl.ful:i,':rn ﬁn" the law. In this respeet, the law shall prohibit any diserimination

-

""For example, S0TFl }-h_v:um-u.- have h-;_'n:lln ruised as regards perceived discrinunate shares for somme female he
fm relation o their mpale counterpart under the Islomic liw of inheritanee by Carrall, L., 2001, *Life Intcresis ag
Intergenerational Transler of Property Aviiding the Law. ol Succession’, & frlamic Law and Socien Pp. 2458
246 | [
TBudron, M., 2009 *Feminim G fslat Sec wlar apd Religions Converpences. Oxford: Oneworld PE
s Accprding to hep — [ T8hese iwo femmisms have never een hermetie entities,'
I “mia : '

*ihicd, p.242 V" i
f Ui p2ag, ' "
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glarantee to all persons equal
such . . ... sex’

In addition, the Convention on the Elimination
Women, 1979, (Women's Convention |
embiudy the prmciple of equality of men and women in the
appropriate lepislation if not yet mcorporated therein and to )
appropriate means,ythe practical realization of this principle’. Expanding its jurisprudelée on

the subject of equality, the United Nations Human Rights Committee has noted™ its awareness
of the fact tha: H : .

.ir N : - I

Inuqu':t]jt}- in the enjoyment af rights’ by women throughout the world is
deeply embedded in rradition, history and culture, ncluding religious
Allitudes. . . . . States partics shuu!i ensure that traditional, historical,
religious or cultwral attiudes are not used to justify violations of

women's rights 1o equahity before the law and to equal enjoyment of all
Covenant rights

and effective protectipn against discrimination on any ground

of All Forms of Diserimination against
also requires States partics by s Amicle 2 (a) 1o

national constitutions or ollier
ensure, through law andether

-

L ]

ql.{alir:,' between men and women, there
approach, it would seem, for abandoning 3
ontexis. Preferences would, thereafter, be

In view of the THRL position on the subject gf ¢
have been arguments based on the secular feminist)
tsuch provisions of the Qur'sn as 4:34 m Muslin

for other Islamic texmal provisions that are perceived to be more explicitly compatible with
relevant human rights provisions. A authoritative proponent™ of this position is Abdullahi
An-Na‘im.** According to his thesis on the provision of 04:34, the Islamic position that men
should provide for and maintain women, which he terms the principle of qawama® is
expressed jn the verse o be the ‘consequence of two conditions: men's advantage over and
financial suppon of women, ™ He translates this “advantage” as physical strength and arpues
tthat whether or not men are m general terms more physically stronger than *most women is not

elevant in modern tines where the rule of law prevails over physical might.** Additionally,
in his opinion, contemporary situation is such that there are ready avenues for the realization
fof the economic inde pendence of Muslim women making the Islamic requirement that they are
to be maintained obsolete.”” He concludes that none of the “justification for the qawama of
men over women is tenable today,

[ ]
An-}'i'iylm':-: analy$is, 1o the current author, presénts an instance
condderations may possibly, "cash in' on equality/s

juriﬂpgld.*::ni:c_. In other wuris- implicit in An-Na‘in

-

where androcentric
ameness paradigm of some femingst
1's proposition 1s an opportunity for

+-See General Comment No,28, CCPRIC/2 | Ry 1/Add 10, 2000, pars 5,
*Cited for critical cxposition of *Gonflict in Culiure, Tradition and Pract
¢ less an authoritanive textbook on Buman rights as Steiner, J. 5. Adston,

Human Righes in Contexs: Law, Folitics, Marals. Third Edition. O foed: U
HAn-Na'im, A.A. 1990, *Human Rights

i the Muslim World
Imperatives.” 3 Marvard Huy

wes: Challenges o Universalism® in
P.. Goodmun, K., 2007. futernasionat
naversity Press, Pp, 531-539

; man Rights Jowrnal P13; 2000, Ielam and Human Righes: Selecied Eszays of
ol A bdullahs An-Na ‘im. Baderin, MA ed., Surrey, ete: Ashgate. P67,
: . EP ;
Ihid, p.47 l
 fhied, . i
" Ibid,

g . r
I B “hid, i
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Muslim men to, to adopt MucKinnon's description, get ‘the benefit of those faw things
have hisjorically had®.* Again, one wonders whether the lerm ‘women’ in An-D
contemplation refers exclusively to those ::1111:::1* economically advanced societi
inclusivel of those in all other contexts as well, especially in third world countrie
conteptign that ‘modem circumstances are making the economic independence of
from. men more readily realized and appreciated”. Is this really the case? In the first placy
" inacqurate to argue that the [slamic position that women are to be maintained and f
' supported by men necessanily indicates that Muslim women are expecied to aly
economically dependent. Far fromjit, based on lslamic textual authority™, wo
undertake paid employment or pursue a profession of choice outside of the home. He
matier the level of a woman's economig independence, it is legally ex pected that she incs
financial burden (unless she voluntarily decides to the contrary) regarding all family exps
in a Muslim settin 8. Thus, An-Na‘im's proposition scemingly mistakenly constructs
. Islamic bases of the *principle of gawama' H!i’ﬂ 15 10 say “of men's advantage and finsg
support of women”) as its consequenceds.
This mistaken construction apfears to be the result of his faulty conception of u
7 ‘men's advantage’yin the verse co notes as well as his assumption based thereon.
i & . conception is that the words indicate that men are ‘generally physically stronger than
"V women'. He then assumes that i modern times “might” does not mean “right” because g
;| presence of the rule of Jaw, In the currént author's view, it may be difficult to substantiate
t " the conception as well as the related dssumption for practical purposes. In his theorizatio
o the rule of law prevailing over pllysical strength, the idca that what subsists in theory actus
reflects the reality of the situation that women live out their lives in present times appears 1o
naive. In more developed societies wi_l-;-Ele mstitution of the rule of law is cither m
evolvied or more responsive, the pervasiveness of domestic violence as well as other fo
physical abuse agamst women seems nét to require further empirical validation. Thus.,
-+ i developing and transitioning contexts where the legal as well as all other institutions are
. developed and therefore not as effeetive, i should not be wo difficult o imagme the extent
t physical violations and abuses that some'women sutfer, even in their own homes, *Might” me
¥ not mean “right” in law textbooks and legal arguments., However, the works of such femin
as Mackinpon™ and others™ have demonstrated how even the prescriptions of IHRL have g
, 5 translage f -'FrL*cm--:I}' n relation 1o the protection of women from demcstic as well as o
W forms of abuse in all contexts. i’ g
j ¢ Moreover, if An-Natim's reinterpretation of Q4:34 are meant to be iconoclastic of i}
cligsical male-centred application of that verse. then his definition of ‘men’s advantage’ 1
ﬂ@al strength is not only myopicf it elicits an clitist or bigoted male attitude 19 wome
iﬁug_ It is as though he was saying, fo women generally with a pat on the head: “Do n
» We know we are more physically endowed with brute strength than most of vou wi

£
L]

'-“.‘h-l,!ll"r:r. foomioie 13

“Uustrated, mter alia, by the provisions of Q4:32 which provides- w0 men s allotted wiai they ewm (i
their Inbour), and 10 women what they eam

i UMacKinnon, C.A. 1993 T Torurg: A Femimnist Perspective on Human Rights* in Maboney, K.E g

b

! Mubodey, P. (eds) Human Rights in the Twentieth Century: A Global Challense. Dordrecht, ete Nijh
; Pubhishers. Pp.26-27
] “Eg., Charlesworil, H. an Chonkin, C., 1993, “The Gender of Jus Cogens,* 15 Husman Rights Quanie;
PET-T0,
L }
| i
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» but we wij) be gentla® While iy Mmay be Sclentifically Sustained i biologiea) lerms thag
n arg Physically stronger thyn MOt Women, i 8 cqually possibje to argue thay g
cal COMposition, women also hgye other am-emmgus over mep, 4 Based op sCientifie
* therefore, | SECMIS mgre reasonable (g r::irnuun the position that the Words *mep s
fitne” in (Q4-14 refer to (he fact ‘thar i is zh-;:'_ women that yre “burdened® ith all e
BICes of the oduct chs from monthly cirejes through Pregnancy and
'8 Of children_ all the varjgy. Slages OF reproduction, whij
al stare u!'rriL'.|;::|IrEJ|':g.- 5@ result of 4y the life L‘]].‘Irlgln_[.: CVENs, men
Jfl;._"pnmrf_u oFa social fang i!ﬂrsﬁihlr but nor gy Passionate) ap
This Position 15 in the curren; 5 view) the ‘men's advantyge
o Provis; ol Qd:34, they must care for the Women concemed. ™ Tha this mnrerpretatipn
e in tume with the objective of Shari*ah on the syhi ars 10 be clear from the
Ve positron Portraved in the Qur'inje verse, Q2:233. that Preseribed the Period for
inge and weaning of a'child n the fallowing worgs.
The mothery shall give suck 1o thejy offspring for Wo who
somplete the top, Bur he shall b

{the father) Cir the cog
Rablc terpys, No soul shaj have a burgey laid an it pre,
. ﬂLI.

aterthan ji cqp bear.
Aled I:i!'lﬂlt'r];.’ o account of her child nor father ¢! Becaunt of e child, o AF they boshy
- 0N Wegning, by mutyg Consent, and afier due Snsultation, there i3 N0 hlame on them
I decide o 5 ﬂ.:ﬁrcr-rnurhur for your offspring, rh;e 15 no b Provided e na.
' Fux!cr—r:::JJer'rl what ye offered gn equal terms By foa
L what ve g, 4 '
It is usefy) [0 note that

oW that Allzh S
would ke nrelevang dccordde 1 the
ssed in Q4:34 whether gr rJar A Woman dCtually underdoes all
i
duction before

the right 15 fye Maintained can ba asserted. Yhe fl!ﬁlnltlrrl:._.! Section of the

Provides for 1wo conditions Which are the legal bages (not Consequenceg’ a5 Aqn-
im's Postulates), thege are given the gne Morg

(4) *becapge Allah has advantage (Bima
ala) than the other” angd (h) + Support them §

‘because they ¢ rom their means® What appears

from this Provision i yhay there js 4 religions as wey 45 @ legal duty on mey 1y
IT Spotses because o the reasoy of Advantage’ 40 (b} all femalg family

ng thegr ::pu:ll defaufg Positior N suppor them

SC5 sipce the b is that ‘they (n
WL migans ! The Ispymic logic, thus, appears fo be that 4 Woman should not F
— ‘
OME Seieiifie :.['.u:i;-h haye determined il
e dn the myfe bra

L E T thmking™ wkiills

R, Witile e WY e b, LT T and g

s i the frog lobe, the freq of the by 0. responsible fio FEMDNing, nlannin

| =t ofhier shidies hall a)ep Sugeested “thy the comus ¢
nin il e ihagior pathway eon

S Eencraliy,

len WO
reduced g 1of
dSsume AYE Comn lookers,
a5 A result of Which

le vears, for him

wha dexjs 2]
of thejr tood

and clothing op
No mother shall

lame on Yo,
Wiah and kn

dictates of Sharf*ah
the varipys sfages of
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feel constrained by financial responsibibitics of the family to (ake up any vocation. If's
up to her and she has the total ficcdom 1o decide whether or not the
responsebelsines. winch movitably fall Parder on her are such that she is able 1o
pemsomsd amd peolcssional life effectivly.
- s earlier said, the proposition by An-Na‘im, in the current author’s view,

meczscanhy bring abour any mr;um:g!'ur reform as regards protecting the intercsts of

Beme stinposed based, as it wis, on the E:qun]ilj.- paradigm of liberal femunism, it appe
with the question of what women really want based on their subjective exne
L ghefobjective ‘male’ standard of quality. Here the dominance ideology crif
liberal ﬁ:m'ug;t Jurisprudence appears to hi apposite. On the ather hand, the current

eritical analy&is of An-Na‘im's reform proposal has been
best way to ing about reform does not necessarily require tonl disengagement with
:»:tnu:lur-:::.:]!'.al.hur. and agreeing fvith th critique of the dominance feminist ideology,
be more w:{pm::[jvﬁ tor women fo simply identify their vision of soeial relations and

effective meghodologies for contpibuting %o the continua) constrvctional process of wh
. be taken Jis the objective reality j51 all :-'nhiin;r-..

attempled to demonstrate

‘. CONCLUSION '

y For,a number of Muslim women, [slam is
- and protection of all rights, meluding wolnen rigl
disengagerbent may be fruitless no mutter how
Muslim belief that the mundane existence ;

cnsure spiritual success and bliss iny the Hereafier. Therefore, propositions such as those of
Na‘im that argue fr the _iultimnirﬂg of some clear provisions on women are here consid
unnecessary because they may at the end of the day better serve the inlerests of men. TH
especially so when it is possible to seek some ather legitimate approaches, The implicitio
An-Na‘im's proposition on the subject for the interests of women may be summariseg
} v ¢ follows 1ﬁr5t!}'. men become free of total economic responsibilities to their spouses
children, which rcspmmihiiit}'hs now equally shared between the spouses. Thus, they e
| more ccdnomic freedom in addition to, being free of responsibilites associated with
JI pri¢cess of reproduction, L ; '
Sccondly, even in developed contexts. there are women who ney Just be contem

' make motherhood and rearing of children their vocation

! » 85 15 currently obtainable in a num
oftless develpped societies, An-Na‘im’s proposal will take away this social frecdom and n

reify the demigration of women who may find it difficult 1o combine reproductive as well
child rearing responsibilitics with paid emplovment outside of the home. Thirdly and final
arguments for disregarding certain provisions (not their reconstruction or reinterpretation) o
religious law such as Sharfal mey lead to subjectivism in the development of the rules
govern Islamyc family relations, Fpr then! we may begin to reason on the basis of what
reasonable &} contemporary relevance and the dominant voices may not necessarily reflect 1
interests of women. It is because some of the existing legislation in some Muslim countries :
expressed "0 be based on  Shar ‘ah, it has been possible o debate  alternat
intcmmtatiénmppljcatiun on the same ground. ~Xcepl ta require therefore that the participati
of Muslim women in the human rights enterpri

se or the protection of their rights through t
methodologids of THRL would nf:-_*ssninly entail the divesting of their Islamic identiti

a primordial consideration for the
is. Therefore, arguments that seek
well intended. This is especially in vig
15 transient and that sufferings endured will me
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=St be yeen 1o constructively ¢
where ‘they bear relevance

Ened Mushim women (wha
of existing avenues for |

won pf women's rights in I

ngage with the provisions of the textu
In this way, the agency of liitle
are the real victims
edress) might be gainet
el Muslim contexts.

al authorities of

nformed and |ess

Frights’ vielation and who are often

Iin the struggle for more mieaningfi
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