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An Enipigical Analysis Of The Cri.mli.na;l_..Ljaw“ o
And Religious Perspectives Of Abortion In

Nigeria

e e e S I t

Dr. Mariam Abdulraheecm-Mustapha
University of llorin, Nigeria

1.0 Introduction

Abortion comes from the Latin word abortus or
aborti which means “to perish something or suppress
the fruit of the body.™ Abortion is permissible in
Nigeria, only when the life of the mother is at risk.>
On this basis, there has been a fierce debate between
a fraction of persons known as the pro-life and the
pro-choice.* While the former advocate for stringent
abortion laws on the basis that abortion is like
killing.* the latter consider various social factors to
seek” for flexibility of abortion laws.S On this
ground, it argues VZIS(I)’ that the accessibility of
women (0 procure abor@g@}pspitals by qualified
gynecologists and obstetricians has been curtailed
by restrictive laws thereby leading women to seek
for clandestine means to eliminate unwanted
pregnancies.  Thus, because terminations of
pregnancy are done clandestinely, most are unsafe.’
A report  has shown ~Ahaggalthough  unintended
. L

pregnancies occur in women of all ages; the
adolescents appear 0 be most affected® which
relatively implies that adolescents are leading
victims of unsafe abortions.

Instructively, the World Health  Organization
(WHO) elined abortion as “the discontinuation of a
pregnancy belore the attainment of viability, while
unsafe abortion is defined as “a procedure for
lermination of an unwanted pregnancy either by
persqns lacking the necessary skills or in an
environment lacking the minimal medical standards:
ot both.™Abortion is neither an alien nor a domestic
concept in Nigeria; it trends globally as many
women experience unwanted pregnancies. .Thus,
study has shown that maternal mortality rate of
Nigerian women is the highest in the Sub-Sahara
Alrica%as report shows;that,"the annual number of
abortions grew by almost six million from 50.4

million in 1990-1994 {0 56.3 million in
2010-2014.°1
; ::/:v:/;:,aw
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The issue of abortion in Nigeria, and the world remains an
unending debate as it is bound by perpetual controversies
because it is morally and socially inclined. Although, there
is no body of law in Nigeria known as an Abortion Law,
however, just like many other Alrican countries, (he
procurement of abortion in Nigeria is permitted only on the
ground that it is to save the life of the bearer of (he
pregnancy.'* This. degree of legality ol abortion has been
argued by so many authors to be the cause of the deaths
and health complications plaguing women in Nigeria.'* Just
as many consider the implications associated with a rigid
abortion law as a menace,'*
persons

oot L Gty 7 P PPV it s

'0. M. Yemisi and A. L Olusola, ‘Women and Abortion: The Religious Challenges’ 30(1) TIOG. 2013,
pp. 73-79,

*Henshaw K., etal., “Severity and Cost of Unsafe Abortion Complications Treated 1 Ni 2enan Hospitals,' (2008)
34(1) Jiternational Family Planning Perspective 40-50

* [zuwa M.0O. & Ifemeje ., Right to Life and Abortion Debate in Nigeria: A Case for the Legislation of the
Principle of Double-Effect' p.114

*Omoyefa .S, Physician and Sanctity of Life: Emerging Etbical [ssues

* Ibiyeye A.A., ‘Sexual and Reproductive Justice: A Need for the Flexibility of the Nigerian Abortion Law' (LLB
Thests, University of llorin 2016).

$Grimes D A, et al, 'Unsafe Abortion: The Preventable Pandemic (2006) The Lancet, Sexual and Reproductive
Health 4, p.1 :

* Bankole A, et al,'The Incidence of Abortion in Nigeria! :

$Oyediran B.A., etal,,'Community-Based Survey of Unwanted Pregnancy n Southwestern Nigeria' {2004) $(3)
African Journai of Reprodctive Heaith 103-115. p.104

* See WHO Slatistics at hitps:ivww gutimacher.orgaboutjoumals ipsih 2615 10 mzidence: abortion nigeria
(lastvisited December 2, 2016). e

" WHO, Trendls in Maternal Mortality: 1990 to 2015- Estimates by WHO, UNICEF, UNFPA, World Bk Group
& United Nations Population Division' (Woeld Health Organzation, 2015)

I See Guttmacher at https.fwww puttmacher org:, .'un:\';w.u‘.-|:-mgnnm:-_y-aml~:=s.-ov'mlr:l—lh(:lmt»zm:mg-n i
(last visited December 3, 2016) ‘

Bankole A, ¢t al, ‘The Incideace of Abortion in Nigeria' (2013) 41(4) ugmnasionai Perspectives on Sevual
and Reprodictive Health 170-181

“lbiveye A.A, ‘Sexval and Reproductive Justice: A Need for the Flexibiiti-of the Nigerian Abortion Law
“Bankole A, et al, Unwasted Pregnancy and Induced Abortion in Nigeria; Causes and Consequences' (New
York, Guttmacher Institute, 2006); Odunsi B., 'Abortion and the Law' i [yioha 1.0. & Nwabueze RN (eds.),
Comparative Health Law and Policy: Critical Perspective on Nigerian and Global Health Law (Ashgate Pub,
England 2015) 197-216, pp 199-202
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fiercety- demounee  abortion based on the moral

implications associated ‘with it.'s Tt is viewed by the
“7Ttwo Federal Codes in Nigeria: the Penal and the
Criminal Codes as an instantaneously forbidden act,
Islam, ;
Christianity and sundry traditional religions in Nigeria
arc in firm accord with the two Codes that abortion is
gravely contrary to the moral law, 10
For instance, under the Islamic - law, abortion is
prohibited as a fertilized egg in the womb has right to
develop and born alive to show respect for the right to
lite.'” Also, under the biblical doctrine, God has
commanded that parents should “be fertile and
multiply™'* and “thou shalt not kill”.'¥ This study goes
to show the perfect imperfection of these respective
hall-century and century laws, particularly as they
affect the Nigerian sotiety and most particularly the
sexual and reproductive ‘choice and wellbeing of

comenemen oo NIgGCEAN. WOmen, On the traditional aspect, most

pricsts seek to profess that the act of abortion is
diabolical, cquating it to taking a person’s life.
Through this, it shows that the most [undamental
argument on abortion is hinged on the right (o life ol a
being- described as the right based arguments.

o Considering this, an empirical analysis is carried out

to find a basis to the current criminal and religious
spheres of abortion in Nigeria with a view of
recommending for a specific law on abortion in order
to reduce the maternal mortality rate in Nigeria.

The study postulated three critical research questions
in order to achieve its set objective thus:

(1) What is the relationship between criminal
law and religious perspectives on the legalization of
abortion in Nigeria?

(i1) Is induced abortion a reflection of the cause
of maternal mortality in Nigeria?
(iii) If yes, can enactment of specific law on

abortion reduce maternal mortality rate in Nigeria?

2.0 Methodology

o The Study adopts a mixed method research.20 This

methodology  comprises of both qualitative and
quantitative approaches. The study makes a content
analysis o determine the extent of the adequacy or
inadequacy of the existing law on abortion so as to
know whether indeed there is a need for a specific law
“on ‘abortion in "Nigeria. A descriptive survey was
T carsicd ot through close ended questionnaires and in-
depth interviews to detcrmine the incidences of
abortion and how criminal law and the three religions
perceived abortion  with consequences of those
* . perspectives  on  Nigerian  women, Frequency
distributions with simple percentage were employed
and the study context cut across the six gco- political
zones of Nigeria.2! Purposive sampling technique2?
was adopted, and the study randomly sclects the target
population from the Imams, Pastors, Islamic scholars,
gynecologists, public healthcare workers, nurses,
sociologists, historians, Police officers, Legal
practitioners, Judges who are the stakeholders on the
subject under study. 15 informants cach from the
population were sampled from

T »9';%-, S Ao L

R KR o . A ;

cach city of Bauchi, Enugu, llorin, Kaduna, Lagos and Port Harcol
S m i LR R . p . R
for the purpose’ of administering questionnaires and the researcher}
interviews 18 informants. A total of 300 informants returned the |:
questionnaite out of the selecied population of 360, !

3.0 LEGAL FRAMEWORK FOR ABORTION|.
NIGERIA: A CRITIQUE i

The criminal law under the Nigerian legal system is multifa
There is no one single law in Nigeria described as the Nigert
Abortion Law, rather, there is a Jurisdictional division that regud
criminal activities, including abortion, in Nigeria. There are
Criminal Code Act which is in the |7 Southern States and the P

Code Act, applicable in the 19 Northern States of Nigeria and"'

Federal Capital Territory.™

Arguably, abortion is morally inclined as i( relates (o sanctily of|

thus, the*Ntgerian  Constitution 1999 las amended)asis sim
relevant. The Nigerian Constitution, 1999 secks to preserye the lik

all persons and holds out such “privilege™ as a fundamental humg}
right. Tt protects the life of all persons against violation exceplk

Justifiable reasons.x It is this linkage 10 the sanctity of life that beigh:
about a nexus between abortion and the natural law. As noted earf
there cofilemporaneously exists religious perspectives o the isstef] 4
concern in which a distinct sphere of moral laws regulates lhemf‘ ;
other words, the Constitution of Nigeria, the Criminal Code andt}'

Penal Code remain the primary laws that regulate abortion in Nige#

in the legalistic part. i

Note that matters of rights cannol be done away without reflecig

the position of the Constitution. This law, being the supreme lawg

the land through which every other law derives itg validity has byL
provisions engrained some rights found relevant to this study. T},
relevant ones to which thig study shall rely on are: Section e

Right to Life; Section 35 on Right to Personal Liberty: Section 37&-

Right to Private Life'and Family Life; and Section 38 on the Rights}
Freedom of Thoughts, Conscience, and Religion.  Section 4
provided that: “Every person has right o lite, and no one shall
deprived intentionally of his life save in exeeution of the sentenceg
a court, and in such circumstances as arc permitted by law.” th'
Section 35 provides that: “Every person shall be entitled ok

¥

personal,—ﬁgg;x,fgnd no person shall be deprived of such liberty.” -

¥ Omoyefa DS, ‘Physician and Sanctity of Life; Emerging Ethical Issues' (2010} 4(2) Etino Med 95-105 &

do  Iamw MO, Risht w Life i Iobo  Costomary  Law'  availbe ¢
<biys: e aeademiaedu 7929446 RIGHT_TO_LIFE 1N IGBO_CUSTOMARY LA acceed
December 2016

“Disney L. & Postan L ~The Breath of Life: Human Perspectives on ¢ onception and Ensoulment (010)3))
nglcan Theologicat Revies 371.203 :

" Tou Qudama, 4/-Ka i Figh Iéy Hambal, vol. 4, {Egypt: Dar abkutub allmayyak, 26107, 86, Ioa Ruds
Qurrubi, Bidayau - Matahi va Nibevatu ai- Mugrasic, vol 2, (Mise: Al-halaby wa Awladahy, 1973), 416
* See Genesis 1.28

* Exodus 20:13, Deulczon.t_ymy 517

A mixed method research s a1 approach to inquiry that combines of associates both qualtative and quanfisie
formus. Tt incolves philosophscal assunptions, the use of qualitative and quantitauve g the muing of bt
approaches i the study. The study uses this method to steengthen the overall esuls that wil be areater thaneibe
qualitatve or quantitative research. See Crestvell 1 W, & Plano Clack, V. L, Designing and Condicting Ve
Metiods Research. (2007 Thousand Oaks. C4: Sage).
“'The cities in which the sumpling was drawn include Bauchi, Enugy, Torin, Kaduna, Lagos and Port Hacux
The six geo-polrtical zones of the couniry excluding Fedaral Capial Territry, Abua vas the crfterin e
selection, and the states are cosmopolitan and industrial cties compare to others in each of the zones Signiicaly
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“ Purposite sampling techuique was adopted primarily because of the non-availability of a sampling frane :
the target population. l :
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Arguably, while it is apparent without the doubt that the
above provisions guarantee that a person, has a right to
life, except in the circumstances authorized by law,
27liberty of a person is also guaranteed. This right to
personal liberfy has been explained to mean the ability to
Tive without unduc interference from government and
fellows and the capacity to choose between good and
evil® However, the Constitution did not specify who a
“person™  in this category  means. It is this
unspecifiability, in  this study, that has made the
imputation of the right to life by some authors® to extend
toan unborn entity,

However, this  study argues that the right to life
guaranteed in the Constitution s inextensible to an
unborn entity. For instance, if the category of a “person”
with a right to life or right to personal liberty comprises
an unborn entity ,t,hgn,;-thj;; wouid consequentially infer
that - such person” i subject to the constitutional
exeeptions to those rights. The questions that will now
beg for answers are: can exceution of a person for
committing a ceiminal offense extend to an unborn
entity? Can an unborn entity also be arrested or seen as
being capable of escaping from lawful custody? It is with
an objective view the tthecanswer to these questions will

y be negative. ThercTore, T would be wrong based on the

|
|
1
!
i
!

i substance of the law (o attribute personhood to an unborn
entity:

Notwithstanding the above, the words of the Constitution
should, in fact, be interpreted to mean that considering
the combined cffect of Sections 33, 35, 37 and 38: A
woman who is alive should be allowed her privacy to do
hat which she is guided freely by her thoughts and
conscience to do, to such extent that these, in turn, seek
to preserve her life in so far as it does not affeet the right
ol'any other person who possesses the fundamental rights
« enshrined in the Constitution,

Instructively, in Nigeria, as noted carlier, abortion is
criminalized with the enactment of the Criminal Code as
A statutory law which*is the dominant source of law on
abortion in the Southern States of Nigeria. This Code
used the term "miiscarriage’ to described abortion which
within the intendment of the Code, it means the

veaniseontinuation of pregnaticy. 3 1n the Criminal Code,
the faw expresses abortion in Sections 228, 229, 230 and
297. The Criminal Code under Section 228 provides that:
Any person who, with intent to procure miscarriage of a
woman whether she is or is not with child, unlawfully
administers o her or causes her to take any poison or
other the noxious thing, or uses any force of any kind, or
uses any ()tllcx'.n1car§iw§@Qr, is guilty of a felony, and
is liable to imprisonment for fourteen years.

115
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Similarly, Section 229 finds any woman who tries “to procure her
miscarriage guilty of a felony, and lable (o imprisonment [or
seven years.” Section 230, on the other hand, made it o criminal
offense punishable with three years jail term for “any person (o
unlawfully supply anything whatsoever, knowing such is 10 be
used to procure the miscarriage of a woman, whether she is or not
with child.” Instructively, going through the provisions above, il is
evident that within the intendment ol the law, il is irrelevant hat
the woman is pregnant or not, in so far as there is intent 1o cause
miscarriage coupled with the actus reus,M then the crime s
complete.. Section 297 of the Criminal Code, however, gives a
leeway by permitting the termination of pregnancy for the purpose
of “saving the life of the mother™ and therein ™ liés  (he
restrictiveness of the abortion law in Nigeria,

Therefore, within the Criminal Code, the law is
termination of pregnancy carried oul [or.a purpos
saving the life of the mother, thie absiticn

that for
other than
anl, and the

merchant of the abortion ‘instrument are al| legally responsibic for ™

degrees of jail term set for the offenders. It is noteworthy that in
the Criminal Code jurisdiction, (he holding in Rex v Bourne™ is
applied, which allows

* Quaiaie eseatch rquies a kot of sber, Hence, analyzing 2 bulky sample can ake 2 kot of ime and ofen
uarealistic, Thos, ‘18" i said to bethe normallyaceeprable samphe for ll qualiative rsearch See Mason Mark,
Sanpiing, and Satsration i1 PhD, Studis Using Qualiative Buerviaws  FORUM QUALITATRE
SOZIALFORSCHUNGFORUM: QUALITATNE SOCLAL RESEARCH. 1L, med An 800000
hlIp'l-'.m‘x.qmi:Iau\'r,»resmchner{imic.trhp fosfaricle-view M85 (1t visted February 23, 20121, See
o, Chamz Rathy, CONSTRUCTING GROUNDED THEQRY: 4 PRACTICAL GUIDE THROUGH
QUALITATIVE ANALYSIS 114, (200,

* Malimu C, T Nigerin LogalSyem: Putic Lav (Peter Pblishing e, New York X7 ol L p 384
386 acessible o
<Lps: books soork om0 Dok d=QGIYsCuPICkpe=PA 1346 =PAIMSd=cnminal-code-1 50
hertatesdsonrce=blgots=ZenAVXLAK G siz=Zhal XKD sV FAMEhlengso=Xved=)
hUKENINGS3-

XQARXm/MAKHYKnDNHCHDoAQeXMANSv=0ne
s&f=alse> accessed on 9 December, 216

= Canstintion o the Federa Republic of Nigeria 1999 s aended] CAP C 33 LFY, 2004
"’Sectim33ofIhthmtinnionoftheFedmlRepubluofNigcrizlm[uammded] i,
¥ Section 33(1) and (2XalbXc) provides that except upon seence by 2 cour for a crimmal offense found il
of; m selfdefense; in defense of propenty; o effect the awful arest o prevent the escape of persons fahlly
detaned;ao for the pupose of suppressimg o, nsuection o moliny,

Okotonye L & Okeyim MO, ‘Assesmentofhe Right o Pesonal Liberry Uider Migeria' Democracy: 1999-
03 (2013) 1) ek e of Sl Scenes 4046 | .

dqzcrimingl20code?s 01 % Msouthern®s Widate

*lzuwa 30, & Ifameie S, Right b Li and Aborion Debate i Nigena: A Case for the Legiclation of he
Principle of DobleEffeet’ (2011) Vol 2 Yhameh citive Unversity sl of Drernasionai Law zid
Jirispridence 111-128,

“ Adoma B, Unsae Aborion and s Etial,Seual s Reptoductive Rioks Inplications (2011 36(4) e
African Joumal of Medicine 245-249 ‘ ;

* s reus means a event tha agpenng n spsceand tme a3 s, apen 1o obeenaton venficaton,
Retrieved from Edogiawerie MK.0, et ' Philosaphical Evalustion of he Jurisprodnce of dctes Rews
Mens Rea” ad s Implicaons for fustce in Comemporary ~ Nigeria  available at
<hip: e ranseampus org JORINDY 13DEC015 orindth208 o011 20%025200ecs 0 harer) pf>
accessed on 9 December, 2016 : :
(1938) 1 KB, 687 The Facts: & H-year old girl was lured and supposedy gang-raped by fou{ gudsmien. She
became pregnant,and wen to 2 crusading pro-abortion doctor [Aleck Boune], who gave ber a e abortion. He
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the carrying out of abortions for physical and mental
health reasons.33 This decision, therefore, appears to
slacken just a needle-hole bit the restriction on abortion
in the Southern States, However, it would be observed
that the combined cffect of Scctions 228, 229 and 230
discountenances the attribution of life to a fetus, The
Criminal Code finds it hard to equate the termination of
onc's  pregnancy  with  murder or manslaughter.
Therefore, it found it fit to categorize such termination
as a distinct offense which in fact as said above rebuts
the attribution of life to a fetus.
Itis further argued that the Code may be faulted on the
ground of the ambiguity of its provision where it used
the term “unlawful.” The question that follows thus is:
what act then is lawful? A sociologist would be
Justified to interpret this provision to mean that
unlawfulness means when carrying out abortion with
dofus malus- meaning abortion is procured with bad
intent. Thus, he would be justified to terminate the
pregnancy for some sociological factors or to preserve
her mental state. Rex’s case appears to resolve the
latter.

Similar to the Criminal Code in the Southern parts of
Nigeria is also the enactment of the Penal Code of
Northern Nigeria as another Nigerian statutory law on
abortion. It operates in the 19 predominantly Muslim
States of the Northern part as well as the Federal
Capital Territory of Abuja.34 Scctions 232, 233, and
234 also  trail  similar path and exhibits the
restrictiveness similar to the Criminal Code,

Scction 232 provides that:

Whoever voluntarily causes a woman with child to
miscarry shall, if ... not caused in good faith for the
purpose of saving the life of the woman, be punished
with imprisonment for a term which may extend to 14

mrmnnnannnna YRS OLWIth. fine or with both,

Furthermore, Section 233 ‘took a very distinct provision
wherein it similarly “penalizes anyone who had the
intention to cause the miscarriage of a woman with or
without a child, consequence of which amounts to the

. death of such woman.”® In.the same vein, Section 234
..stipulates_that “the use of force on any woman which

uninttntionally causes her to miscarry is also an offense

+which-shall-be. punishable with a jail term which may

extend to three years or with fine or both™; but if “he
knows the woman was with child, then his punishment
may extend to five years with fine or both.”36 The
main difference between the Criminal and the Penal
Codes is that while the former Code applies to anyone
acting with the intent to procure abortion whether or
not she is with child, the Penal Code applies to those
cases where a woman is in facts with child.? One other
distinction will appear to be that; the latter adds
ciccumstances that may arise from procuring an
abortion alongside harsher penalties,

116
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Arguably, this study faults both the Penal and (he Crimin ;
Codes. In addition to the above criticisms on the provisiond

the Criminal Code, which same applies here, il is worhy i
observe that since the decision in Rex's case does not extendn

the Penal Code States it can be submitted that under the Poud:
Code, the legal position on abortion (o preserve the physi!
and mental health of the pregnant woman is unclear.39Aly,
both laws are silent on who can perform abortion or the kindd
facility in which then wrned himsell’ in, In the resulting ca,
McNaghten J. decided-tsal it must be undesirable that a gid o
such tender bV (e age of 15 ung considering i
circumstances of her conception should be made 10 carry inhe
for nine months a reminder of the dreadiul scene and then y !
through the pangs of childbirth must suffer greal mend
anguish. j

{

{

“lawful” abortions—swulytuke place.40 Therelore, the law a1t :

can be interpretéd”to ‘mean that a bulcher can perform a'

- abortion if he can show that it was done bona fide and wilh!
reasonable care for the preservation of the mother's life.

In the same vein, the Codes have failed to consider the posilio -
of an unborn child with defect[s]. The law permigs abortion
when it is done to save the lile of the mother and the mother's |
alone. But does not provide similarly for an unbprn entity wilh
any anomaly, detectable through Chorionic Villus Sampling
[CVS]41 which may not necessarily affect the mother in any
way. It could as well be argued that such unborn when bon
may be seen to have been deprived of his wellbeing post-birh,
Therein lies the faults in the Nigerian laws.

Due to failure of the penal laws on abortion as studies hase
shown that despite the penal laws, al least 610,000 abortions a
performed yearly in Nigeria and that 60% ol these abortions ae
performed by non-physician providers which resulted in (g
high incident of post- abortion complications rate.42 The
Campaign Against Unwanted Pregnancy (CAUP) made 3
national move bebv_v‘n'fsqil‘_ 991 and 1992 1o liberalize the abortion
law by preparing a”draft of liberalisation law which never sa
the light of day.43 Also, in 2006, Senator Daisy Ehanire
Danjuma (Edo-South) sponsored an abortion bill otherwise
called “National Institute of Reproductive Health Bill 2006”4
In all of these attempts, the bills and recommendations failed in
each instance based on the sole rationale which I8 10 presene |
public morality.45,hh‘vr§§ki_ngly‘ in another move is the Nigeria
being signatory to the Convention on the

s e
.

United Nations, Nigeria Abortiog Policv! skt g
bt g esa population: publications abortion doc mugena doc accessed on 15 December 2016
H Odunsi B, Abortioa and the Lay
“Thissection provides for 14 years imprisouméat, bt ifthe aboition as procured wilhoutthe ousass e
and death occus thea the penaly would be ifeiprisoument,
* Section 234(b) of Penal Code - i
¥ Okagbue 1, Preguancy Temination 1ud the Lay n Ngert' (1990 2014 Sces i Pl g 19042
197 accessble on <bip: wiww storofg stable 19656145 accessed on § Decewshe 2016
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Elimination of all forms of Discrimination Against
Women  [CEDAW] 46*7#dEkpite  that, provisions
conceding reproductive health rights to women under
CEDAW are inaccessible because they are to be
domesticated by the Nigerian State through the Acts of
Parliament.47 Although, CEDAW does not specifically
address the issuc of abortion in its provisions, however,
Articles 10(h),48 12(1)49 and 14(2)(b)50 have been in
controversy. This coptroversy stems from a number of
authors who have interpreted “family planning” within
CEDAW to include access to abortion.51 while some
others refuse to attest to such conception.52 However,
based on the General Recommendation 24 made by the
CEDAW Committee,53 it is clear that discrimination
oo be said 1o oceur against women when health
systems refuse or neglect to provide health services that
only women need, such as safe abortion services.54

The UN reported that Gerieral Recommendations give
authoritative guidance to State parties clarifying the
scope of the Converttion and provide detailed guidance
fo States on how to implement its 16 substantive
articles.55 1t would seem:substantive to say that since
the recommendations serve as a guide on how to
understand, inferpret and implement  the
CEDAW S6then if the committee secs family planning
to include abortion, then it is safe to assume 50 that it
does include aceess to safe abortion services.

As noted carlier that ﬂié‘.tﬁﬁiz«?i'egions in Nigeria
confirmed with the existing legislation on abortion, it
may need to be opinionated that the existence of
religious laws, stricto sense, in Nigeria is by no way
through a legislated law, but are established laws found
binding on persons of the respective fajths. The dictates
of such laws arc pronounced in the respective religious
institutions, thus, guiding morality, Usually, the
religious perspectives on abortion are hinging on the
importance of life and when a man becomes animated.
Given these, the study assesses the legal perspectives of
the three  predomivant religions in Nigeria about
abortion,

Arguably, the procreation of children in the traditional
belief is a unity with the notion that human life is
respected and-any attempt to kill unborn human life is
an  abomination.87 Thus, pregnancy is the first
indication that a new member is on the way as children
are valued in the society and *a woman who fails to get
childien becomes unhappy and her situation is worse
than committing genocide.$8 Therationale is the belief
that procreation of children “not only continues the
physical line of lif but also scen as a re-incarnation of
the departed and keeping the parents in their state of
personal - immortality.”59 The traditional culture of
having more than one wife js for the purpose of
searching for children, The laglj.g};ﬁi,that “he who has
many  descendants  has ~the “~stréngest possible
manifestation of immortality.60 Thus, he is reborn in
the multitude of his descendants and there are many
who remember him after he has died physically and
entered his personal immortality, 6 | '

In the same vein, most Christians, especially.the Catholies-hold the
strong view that life begins at conception. Therefore. ubortion at
any stage of pregnancy is forbidden.62 The view above is,
however, not based on any express stipulation in the Bible that
abortion is forbidden, nor does the Scripture answer when life
begins.63 Although, it is not a question in doubt whether life- is
sacrosanct or not, because the Old Testament commands that:
“Thou shalt not kill.”64 The position is in tandem with the biblical
verses which h read: “Cursed is he who aceepts a bribe to strike
down an innocent person.”65
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And “There are six things which the LORD hates, yes, seven
which are an abomination to Him: haughty eyes, a lying tongue,
and hands that shed innocent blood...”66 In the book of Genesis,
God said to both Adam and Eve, “Be fruitful and increase in

numbers, fill the earth and subdue it."§7

Instructively, inferences are made from the biblical verses to
show that life begins at conception, This view by some scholars
is because the Bible does not gistinguish between a person’s
State before and after birth.68 One of such model verses used by

Christians against abortion is Jeremial |:§ Wwhich says: “Before

sl 1 formed 1 thee in the belly I knew thee, and before thoy camest

“forth out of the womb I sanctified thee, and I ordained thee a
prophet unto the nations.”69 For Catholics, the issue of whether

life begins at conception or n
Catechism of the Catholic Church70 iy Paragraph 2322 states

thus: “From its conception, the child has the right to life.” Direct
abortion js gravely contrary to the moral law, The Church

© 7 imposes th ‘canonjcal penalty of “excommunication for this
T erime against Ruman life.™71 Tt seems to be tha the Catechism
tends to thread the guide of an earlier Christian guide book
called the Didache which specifies abortion as a crime.72 In

summary, thercfore, the Christians believe [or are supposed to

data to help draw a consentaneous conclusion on abortion,73

In the Islamic perspective, the concept of abortion is also a
silent area in the Qur'an.74 However, under the general rule of
the Shari'ah (Islamic) Law, Islam has placed heavy emphasis on
the sanctity of life, and base on this one fact, this study argues
that Islam forbids abortion. The Quran lays Pprominence on the
value of life when ijt provides: “Whoso slays a soul not to
retaliate for a sou) slain, nor for corruption done in the land,
should be as if he had slain mankind altogether."75Thercfore.
for a person who kills another person s equated to mags killing
of the whole of humankind, However, this study cannot

- fugstion the veracity of the dictates of the Quran, but same

cannot be said of the interpretation of the Qur'an as made by
Islamic scholars, It s in agreement that ljfe is sacrosanct, and jts
desecration is haram76 in Islam.

However, it has been noted in many existing literature that
_abortion our months of pregnancy when it leads to a
h on for mother is allowed,” and, abortion js “allowed

continuation of pregnancy provided that a specialist physician
confirms it."77 Also, although, aborting a deformed fetus is not
likely allowed, However, if a trustworthy physician attests that
there is a concern that the lifé of the ‘mother is in danger;

abortion of the ferug is allowed before breathing spirit into it
(i.e. four months gestation).78

For instance, study shows that in invoking the principles of
istislah79 and istihsan80 in the Islamic Republic of Iran, many
Shiite and Supnj scholars have allowed abortions for limited
social and medica) reasons  because of the expanding

populations in Mus|im countries and constrained health

118

budgets. Thus, rather than considering a question in an
isolated or theoretical Sense as was dong in the past, the
Islamic Republic of Iran_enacted cont
policies81 as the study ob
“more than 80000 illegal abortions were performed in Iran
every year under unsanitary conditions that pul the life of the
mother at risk™ and “causes public bealth crigis (o the
country.” Based on this situation, scholars reconsider the
“public health ramifications of fatal congenital deformities

or the financial hardshins that serious, long-term congenital |
illnesses have ofFitfortanate families.”

This Islamic Republic of Iran position gains credence from
the Qur’an injunction which provides that “A mother should
not be made to suffer because of her child.”82 The argumen
therefore revolves around permissibility of abortjon for
whatever reason before > Lhe 120 days of conception, This js
evident from the-€ouncil of Islamic Jurists of Mecca fatwy g
issued in 1990 which “allows abortion in cases of serious b
congenital  mallormationg *provided  that “the  medical ' i
committee of specialist doctors agree,” and “belore 120 dyys B
computed from conception (134 days from the woman’s Jast |

menstrual period) only if there is no available treatment for
the foetus or baby."83 .

Notwithstanding that Islam forbids abortion, (e ar
against this position s that although Islam upholds the
sanctity of human life, but that life begins once there is blow
of spirit into the fetus.84 This position brings about the
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And certainly We crcmcd,mw;ofign extract of clay, then
We made him a small soad (NUTTah)86 in a firm resting-
place (the uterine wall), then We made the seed a clot
(‘alagah), then We made the clot a lump of flesh
(mudhghah), then We made (in) the lump of flesh bones
(‘idham), then We clothed the bones with flesh (lahim)
P (23:12--14),

However, the issue ofsensoulment surfaces basically in

the ahgdith87 of the Prophet Muhammad (SAW). Hadith
4 provides;:

Verily, cach of you is brought together in his mother's
womb for forty days in the form of a drop of fluid. Then
itisa clinging object for a similar period. Thereafter, it is
a lump looking like it has been chewed for a similar
“perivd. The Angel is then sent to him, who breathes into
him the ruh [spirit). He is commanded to issue four
deerees: to record hig sustenanee, his life span, his deeds
and his fortune or misfortunc.88
.

The above ahadith appears slightly ambiguous as to
whether the stages of creation that lead to ensoulment are
parallel or conseeutive, Scholirs hold divergent views on
this. While some are of the view that the collection of the
components of human creation are collected together in
the first 40 days,89 others hold that the three stages of
letal development ake place over 120 days, with cach
slage (aking lorty days.90 This study argues that “a
similar period” is indeed very: muclf‘@gntroversial, but the
conclusion is that the stages "ol creation leading to
ensoulment are conseeutive, based on some corroborative
seientific explanations and two observations from the
look at some  feal development images.91 It may,
therefore, be safe to say that abortion before ensoulment
I8 permissible contrary to after ensoulment, just as the
Hanalis92 hold.93 The position is consistent with the
explanation by Imam Afj Zaynul Abideen, the great
grandson *of" Prophet Mohammad. When asked about
when an intentional miscarriage can be an abortion, he
replied, “afier the stage of nutfah™94 In either case, the
absence of an express mention of the prohibition of
abortion in cither of the religious scriptures have given
room for diverse moral vendetta,

4.0 Presentation of Data and Discussion of
Findings R

To find the eriminal and religious perspectives of
abortion in Nigeria, the survey was carried out on
stakeholders  using  data® obtained  through in-depth
interview and questionnaires administeged to the religious
authoritics, women activists, healthearcProfessionals and
experts in criminal justice in (he six #eo-political zones in
Nigeria, The respondents were required to express their
opinion on a S-point

Likert-type scale (5= strongly qwc:{?{i\):-t = Agree (A), 3
= Disagree (D), 2 = Strongly Disagree (SD) and 1| =
Undecided (UD)) as shown in Table 1 helow,
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Rescarcher’s Fieldwork 2016

The data presented in Table 1 indicates that the majority
of the--respondents—ropresenting 85% (255) strongly
agreed and agree that abortion is a crime in Nigeria. The
combination of respondents that strongly agreed and
agree, representing 85% (255) demonstrated that in
Nigeria, religion prohibit abortion. Similarly, 255 (85%)
out of 300 respondents strongly agreed and agree thal
women involve in abortion in Nigeria. In the same
Table 1, there is a strong corrclation between low socio-
ceonomic background and women's involvement to
carrying out abortion in Nigeria as 255 (85%) of the
respondents strongly agreed and agree respectively.

In another interval, it was reflected in Table | that
respondents representing 95% (285) strongly agreed and
agree that abortion is carricd out in a situation where the
life of the mother is seriously at risk and that child
spacing is not one of the causes of abortion in Nigeria
as majority of the respondents representing 73.3% (220)
strongly disagreed and disagree to that position. Also, as
shown in Tuble | above, almost all the respondents
strongly agreed and agreed that unwanted pregnancy,
anmaried, refusal of the father to be responsible to the
fetus, pregnancy from sexual assault such as rape/incest
and fetus sullering from  malformations are major
factors that causes abortion in Nigeria. Their responses
in alfieming these questions range from 85% (255) to
959, (285) out of 300 total respondents that returned the
questionnaire,

Some of the respondents interviewed9s hold the views (hat “to abe
those categories of pregnancies will be preferable as nobody i
society will approve and recognize those children when
eventually gave birth to them.” Some of them also reacted duriy
interviews96 that “women do abort the fetus because they du [t
want to be stigmatized.” Some respended during the interviewY7 ihi
“it is better to abort especially thegzamyanted pregnancy beeanse (b
respondents’ religions prohibits a child born out ol wedlock!
However, majority of the respondents representing. ¥5% (255)
different intervals each strongly agreed and agreed that carrying mj‘
abortion due to the factors atfirmed earlier in the qucsliumunm’l
should be therapeutic abortion as it is salcr than induced abortion i
they responded in some intervals representing 95% (285) and h‘ﬁ%}
(255) respectively that induced abortion may result Lo infections o
and bleedings or serious complic:(tmns or maternal mortality. They
strongly agreed and agreed that induced aboggion is always camol|
oul by non-physician providers becuuse the mother mdulge s, |
practice may intend to avoid criminal prosecution and 1o c\'r:uwi
punishment. These affirmations represent the majority ol 235 (85%)
out of 300 respondents.

In the same Table 1, the overwhelming majority of 220 (7”"4&
strongly disagreed and disagreed that abortion should be carvied o}
at any time of the pregnancy but agreed that abortion is safer 1L 2
carried out by a qualified medical practitioncr. For example wh &
some of the respondents were told (o frecly comnient on the 3
responses in an interview,98 two of the Islamic scholaes in Ky
and lHorin said: = o i
“whenever abortion is lo be carricd out for whatever reaso, il
should not be at any time of the pregnancy but before the feis
clocks four months or at most before 120 days of the pregnany o)
otherwise, anybody that indulge in that act of abortion will pay twl
penalty for the death of the fetus that has passed more than the
periods of gestations.” i

In all, majority of them reprcscm:iﬂg»‘)ﬂ/;u (285) at different intervab
strongly agreed and agreed that availability of free acees o}
healthcare facilities for pregnant women and enacimen of specili
law, policies and measures will go a Jong way 1o reduce niaten
mortality rate identified as the major consequence ol abortion v
Nigeria. Rl

Instructively, the major findings i table | have answered lluf' ‘
rescarch questions. The findings show that there is a rcl:niou\‘hqu'

between abortion and maternal mortality raje in Nigeria. Thes |7

findings corroborate Sections 223 and 228 of the Penal and Crimind

Codes and Henshaw S.K. ct al.99 that u.bomnn is @ crime in Nige [
except if done to save the life of the mother. The implications of -
findings show the failure of the existing law on criminalizng
abortion as findings in this study revealed that inability Im\ugz ‘
specific law on abortion resulted on induced abortion as victms &0
cartied out abortion through non-physician providers 1o c.\c:lpf;f !
punishment. Their clandestine activitics increase the mulcnul% !
mortality rate and posit threat to public health. This pattern ol
findings is similar to the interview se dons al Enugu and I’m}
Harcourt 100 where the respondents expressed thal maternal

 [ntervisws conducted at fiekdwork in Bauetn, Enueu, flor, Kaduna, Lagas and Port Hacout, 2016
# Intervienws contucted in Enueu and Port Harcourt dated 18° and 21 'y, 2016

“ Tnterviews conducted in florin and Lagos dated 8 and 17 Aupust pOI] i

W Itervienvs eotiducted in Bauchi and Kaduna dated 13<and 15 September, 2016 §
“ Henshaw SX., -t al, ‘Seventy and Cost of Unsafe Abortion Compiieations Traated in Nigec:an Hoylt s

(2008) 34(1) Internaional Famik: Plaouing Perspective 43-30 %

1 [nterviews conducted in Exuzu and Port Harcourt dated 15~ and 207 July 2010
. Ciriea D.A, et al. 'Unsafe Abortion: The Preventable Paudenic (2900) The Lancet, Sl aud Repeedurer

Health 4, p.1 s ¥
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. norality rate will reduce if abortio®A& permitted not
only to save the life of the mother but to avoid giving
birth to a deformed child. To them, non-criminalization
~ofabortion will allow the mother to feel free to consult

~ expert medical practitioners instead of indulging in
induced abortion.

.

The findings are in tandem with the findings of Grimes

Also, apart from agitating for a specific law on abortion, there is the
need to proffer the following recommendations:

I There should be a mass literacy campaign and improvement
on the existing national health services to reduce the problems of
illegal induced abortion in Nigeria. As a matter of fact, this study
recommends access to free healthcare facilities for pregnant women.

1f

DA. et al101 that the accessibility of women to 2, There should be integrated family health education at both
pocure  abortions in  hospitals by  qualified local and national levels. o5 - e
wnecologists and obstetricians has been curtailed by 3. There should be training and retraining of physicians in the
I s . i i lications. :
Shiciive laws thevebyl leading, womess ta sesk for  Pmagementof abortion nd shortion zomp

y g e 4. The Nigerian legislature should domesticate CEDAW so that

clandestine  means  to - -eliminate  unwanted
pregnancies. Further, the findings from the fieldwork
conformed to the study of Okonofual02 that unsafe
abortion is a critical public health problem and a
leading cause of maternal mortality in Nigeria. As
noted earlier “in this study, Prada E., et al.103 also
confirmed that about 3,000 women die each year due to
complications of unsafe abortion. Similarly, the
findings from the fieldwork are analogous:with the

the obligation imposed on member States would extend to Nigeria.
This domestication will enable the government to work in line with {
the law when domesticated to prevent any form of discrimination
against women in the country, and the legal reform would expand
access to comprehensive abortion care for Nigeria women.

5i There should be monitoring mechanism as abortion should
only be permitted within four months of the pregnancy unless
otherwise permitted by a qualified medical practitioner. . .

T T S TS A T

sudy of Anatel04 that legal abortion means safe F i
§ abmzion or therapeutic abortéigon on the ground that if And certainly We created man of an extract of clay, then We made

£ . . ) o him a small seed (nutfah)86

¢4 abortion is not legal in a society like Nigeria where . ) ;

k" medical services and facilities arc ’gréé%ly inadequate in a firm resting-place (the uterine. wall)..then We made. the seed a

e s ; o : . . clot (‘alagah), then We made-the clot a.lump.of flesh (mudhghah),.

{0 fhen abortions will remain unsafe with continued high 93, P B,

i : g : then We made (in) the lump of flesh bones (‘idham), then We

it mortality and morbidity rate. The effect of the current clothed the bones with flesh (lahim) ...” (23:12-14) ’

“ Nigerian law is not in a vacuum, but it is something ¢ ’ ' '

i‘i B, E\]l\(\.em' Qd\“.\sl\ d\SQ\QSef\ nge. %) G Tmgeils of However, the issue of ensoulment surfaces basically n the ahadith®]
‘% 2 tesiictive abortion \aw, with partielar reference 1o of the Prophet Muharmad (SAW). Hadith Aprovides:....

© Nigeria 105 He noted that the effects of the resmc{\pﬂ :
¢ e unsafe abortion and mvoluntarily —carrymng Verily, each of you is brought together in his mother's womb .\’or
K forty days in the form of a drop of fluid. Then it is a clinging object
fot 2 stmilax period. Thereafter, s 2 g \ooking \\\_(g A\ \\.as een
chewed for a similar period. The Angel is then sent 10 Wm, who
g breathes into him the ruh {spirit). He is commanded to issue four
50  Conclusion and Recommendations decrees: to record his sustenance, his \ife span, his deeds and his
From the above, the findings in this study revealed thz.\t fortine ot misfortune 88
He justification i which so many of the respondents w i
e HOANON THiend 10 AR 1§ 0 teadh he swgle
Lomusion far when doorion 1§ permitied oy \aw e : i
_incidence of maternal mortality or morbidity in Nigeria ) '{
will reduce relatively. In other words, women will have :
. access to professional health services. The findings also ’ {
e revealed that although abortion may not be advised to |
be carried out by women especially after gestation or
ensoulment, it was suggested by the majority of the
respondents that there*shnu‘li{'—be specific law, policies,
and measure that will legalize abortion to some extent. i L
The empirical examination of the criminal and religious
perspectives of abortion in Nigeria show incidence of
abortion in Nigeria despite the provisions of the
Criminal and Penal Codes criminalizing abortion and
despite the fact that the ‘{h#& religions also prohibit
abortion. It has been observed in this study that the
situation is evident of the ineffectiveness of the law.
The study observed that the major purpose for
clamouring for enactment of specific law on abortion in
Nigeria are to enhance the attainment -of safe
“motherhood, to eliminate the death and complications

. unwanted pregoancies to term.106 Tn the former case, it
s been earfier sadd fo  culminate nto  maternal

mortality or mordidity.

TSR

% Okonofoa FE, ¢t al. ‘Pereptons of Policymakers in Nigenia Toward Unsefe Abortion and Mermal
Mortality (2008)35() iternational Prsectves on Sestaland Rprodicie Hoalth 194202

%8prada E, et ol Maternal Near-Miss Due to Unsafe Abortion and Assoctafed ShortTerm Health and Socto-

+ Economic Consequences in Nigersa (1015) 19(2) Afican Jourmal of Reprodhctive Healih 52-62, p52 \

¥ Snate Momob, “Women Reprodoctive Health in Afic: A Continning Tragedy.’ ’

"6 OdunsiB. Abortion and the L nfytoha 0. & Nwabueze RN (eds.), Comprative Health Lave and Polcy, i
associated with induced abortion and to enhance the g‘.’m“‘*’“ e on e 2o lobelFelh Lo st o, Eland 015157216

dignity and sacrosanctity of human life by reducing the . : ‘

incidence of induced abortion. ‘
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as to whether the stages of ¢

divergent views on this.
that the collection of the compo!
are colleeted together in the first 40 days,89 others hold

“Uhal the three. siages of fetal
over 120 days, with each sta
This study argues that
much controversial, but the conc
Haged O SOME CotTadarive scientific explanations and T Rt
. y lwo -obscrvations - from the look at some {etal
e rnennnnnannnemenehoychopmientimages. 9 | 1t may, therefore, be safe to say
that abortion before ensoulment is permissible contrary
ent, just as the Hanafis92 hold.93 The
position is consistent with the explanation by Imam Ali
Abideen, the great grandson of Prophet
Mohammad. When, asked aboul when an intentional
miscarriage can be an abortion, he replicd, “after the
stage of nutfah™94 In either case, the absence of an
ention of the prohibition of abortion in either
have given room for diverse

to after ensoulm

of the religious scriptures

4.0 Presentation of Data and Discussion of Findings §

PO F D e b whethe: g oW
abuon 13 detuwe the
wanied
¢ uews oz |3
wheth: canyiog ow | (45
i abordion s betauss the father
To find the criminal and religious perspectives of to2 et |wmmi_\:ﬁe
' 4 t 4 ot ecporability ot )
abortion 0 Nigeria, the survey was carried out on = :‘:M“ —

crateders wHe da dudned Nwsen e

ce on Law, Regulations and Public Policy (LRPP 2017

9 1 e elt 1 3 vx
The above ahadith appears slightly ambiguous . = Ty |

‘ reation that lead to Likmapesie (= oy _ag«(SAT;.;\:lA_:\:\.,A; S =Dagee D1 2 Smengy Dsgee 8D

i i1 = Undecided 7D} a¢ shown & ot i

ensoulment are parallel or consecutive, Scholars hold and 1 = Undecided D) & - i

While some are of the view Table 1: Respondents tiews an !he(rmin:\lnudRe.'ﬂoust ecnves o Abom?l_x_\’m Nigera
nents of human creation TS S Ja b 0

3 e, o | L0 i
whedwechunes i) gume " :1‘ :
development take place wNgmgerz ¢ :

ge taking forty days.90 : i;fr‘—';m:“;;m; 3

“a similar period” is indeed very Nt g
lusion is that the stages ] Rm‘.e e
i whethe: wowe.
cation leading Lo ensoulment are consecutive, i

whele

L ew:
canymy
abormica 1> whet 132

. S D ARG EEN
A w W2e R

women activists, healthcare
Professionals and experts in criminal justice in the six
geo-political zones in Nigeria. The respondents were
required Lo express their opinion on a S-point

S AAA AR AAARAmmA AR A (At AN S AR A
“ e e s

whetbes fnis uffenmz Bom | (455
pofonnd  deveiopuenal

Repoodens  ver: o2 | B W
whetber zbornos <houid be £ 10
thectoeuse

13 Repondenss  wiens oz | 36 < i b3 b
whethe: e shod e (hate AW % |,
duesd {23

T | Nepadems  uew: oz |3 18 1] [ Wl
whede: terpaiie thaten | (076 a8 [ e |8
vl G

JEs——— e

M"l'hetcrm"nu[{hh”r¢|'crgilohorluhe'mnles ermand the fenilized embryoandisdistinguished Iromihe context ofits use, Thusthe
first stage, nutlah starts with conception and ends 40 days afier unplaniation. . ¢

87 g ; ; ; s
{ is the second primary source of Shari'ah Law, Il is o report deseribing the words. actions or habits of
Prophet Mul\ammutl(sr?A, )y i w the words. actions o hahits of the

88 pudith 4, An-Nawawi Collection re| Y ‘ i ) i 9 Demirel §
fith 4, An-Nawa orted by Abu "Abdl al-Rahing Il f adiyallahu % 89 Demirel 8,
AR Elhieal Poi‘l-\?ofoic\!:,‘ " Abd al-Rahman ‘Abduliah ibu Masud (Radiyallaho anhua)

90 Iéhi(amy B.A.B.. "Divergent Views on Abortion and the Period of Ensoulment.”
irst obs ion is. berween 12 2 R 1308 duvs ol conce TR o the fews 5

looks likg E\sﬁmglgg‘i::.b%:gtgggiln |r‘x1 l;‘;l'llzn?;:égl\(clrl‘;‘.‘ 'x'ﬁ»'lﬁ':'u;“\\?.L1)\8||.‘.‘~'1’§7J\\[.T?I:'fnl"‘[’.'.:m’x“' ": :t‘:!‘ ::::ﬁ il.vdsui:ll o m:llr: its
first perceived movement between 18 and 20 weeks ol gestation. See Royal College of Obstetricians and ;
Gynecologists,  'Reduced  Fetal ~ Movements:  Greea-lop  Guideline — No. S5 available  wccshupssd
\ivww‘rcog.org.ukl‘,‘ bal { ants/guidelinesgty_S7.pdt accossed on 17 December 2016, Thus, combining the size of g
fetus [which may also be described as lump looking] and the experience of fetal movement sometime around 18 and 20 weeks of
gestation in the second observation, one may salely infer that it is around period that the fetus receives breaths o life. Reason
l;iing. that fetal movement is one of the first signs of Fetal life and is regarded as o manifestation of feral wellbeing.

= Onc of the sl 3 sht i Islam f s by T Hamifuh al-Nu'man o Tl N y 1
Mo?sml"a . nll'!bj(/’::/rlI;“\%e}ll';?rlg}(:(l’lt:%l “(llr:zl I%‘l‘:“;l '?"5‘/‘/'2 ;«l 'h):l I'I("'Il'lilllitl-rll.ll"r‘::‘ll‘:l,:\l-i‘t"::l/“l‘/‘;'lu;!h"‘ 1'("};;,‘,;115:::Il+,\/ /I\‘\!Igm:‘ s 01 .
Understanding the Present by Knowing the Past (Friesens Corporation, Canada 2009) p. | 39 »

93 % 2 : g iny,
Ladan, Mubammed Tawfig, 'Islam and Permission of’ Abortion for Rape Victims' in Nutional Women's Court on Sexual

Violence Against Women (National Centre for Women Development, Abuji 2002), 1
O 1 . 5 g ¢ K 4

94 kuIn.ym M. Blllh Diyat al-Jinin. ’}/01.2. Hadith no: 15, Al-usul al-kafi Al-usul alkafi, Tehran, Dar, al-Kutub al./stamiyyah. 4'
In; Jam'e al-Hadith CD-ROM. 29 od. Qom, lran: Compuler Research Centre ol Islumic Seiences, 2004, GSTFezm;'
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; 3
15 Respondents’  views, on | 100 155 15 20 10 300
> whether induced abortion is | (33.3%) (51.7%) (5%) (6.7%) | (3.3%) | 100
always carried out by non-
physician providers
16 Respondents®  views  on | 135 150 05 , |07 03 300
= whether induced abortion | (45%) (50%) (1.7%) | (2.3%) | (1%) 100
may lead to infections or/and 3
bleedings or serious
complications erethe mother
17 Respondents’  views on | 100 155 15 20 10 300 i
. whether induced abortion | (33.3%) (51.7%) (5%) (6.7%) | (3.3%) | 100
: may result to maternal . Y
i mortality )
5 18 | Respondents’  views on | 135 50 05 07 03 300 g
= whether  cnactment  of | (45%) (50%) (1.7%) | 2.3%) | (1%) 100 v
) specific law, measures and £ ‘ 'j@i;}
policies on abortion will i
reduce maternal mortality ' . 7 f
- 19 Respondents®  views  on | 90 165 18 19 08 300 © R i
whether  carrying  out | (30%) (55%) (6%) | (63%) |.2.7%) | 100 R
abortion by qualified i
medical practitioners is saler
than quark doctors . ¢ | - %
5 i 20 Respondents’  views  on | 20 "1 50 150 70 10 ]300 i
& whether  carrying  out | (6.7%) (16.7%) (50%) (23.3%) | (3.3%) | 100
i abortion can be al any time ) i
of the pregnancy
~ 2] Respondents®  views on | 135 150 05 07 03 300 4
= whether nccess to  frec | (45%) (50%) (L.7%) | 2.3%) | (1%) 100
healthcare  facilities by 5
¥ pregnant women will rceiiee”|™ -
i induced abortion " i
22 Respondents”  views  on | 90 165 18 19 08 300 ! b
whether avoiding criminal | (30%) (55%) (6%)- (6.3%) | (2.7%) 100 ¢ i
prosccution leads to induced ; el 5
abortion e
o Researcher’s Fieldwork 2016
; The data presented in Table | indicates that the majority of the respondents representing 85% (255) A
E strongly agreed and agree that abortion is a crime in Nigeria. The combination of respondents that E
strongly agreed and agree; representing 85% (255) demonstrated that in Nigeria, religion prohibit £:
abortion. Similarly, 255 (85%) out of 300 respondents strongly agreed and agrce that women involve 1
in abortion in Nigeria. In the same Table 1, there is a strong correlation between low socio-economic i
= b background and women’s involvement to carrying out abortion in Nigeria as 255 (85%) of the
“ respondents strongly agreed and agree respectively. s -
In another interval, it was reflected in Table 1 that respondents representing 95% (285) strongly agreed
= and agree that abortion is carried out in a situation where the life of the mother is seriously at risk and i
that child spacing is not one of theygauses of abortion in Nigeria as majority of the respondents "
representing 73.3% (220) stroigly ¢isagreed and disagree to that position. Also, as showiin Fable-t-—miiermreecnees 3
above, almost all the respondents strongly agreed and agreed that unwanted pregnancy, unmarried; " IR ¢
\- refusal of the father to be responsible to the fetus, pregnancy from sexual assault such as rape/incest
and fetus suffering from malformations are major factors that causes abortion in Nigeria. Their i
responses in affirming these questions range from 85% (255) to 95% (285) out of 300 total respondents 5%
that returned the questionnaire. i
. ; GSTF ©2017.
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Some of the respondents interviewed95 hold the views that “to
abort those categories of pregnancies will be preferable as nobody
in the society will approve and recognize those children when they
cventually gave birth to them.” Some of them also reacted during
interviews96 that “women do abort the fetus because they do not
want to be stigmatized.” Some responded during the interview97
that- “it is better 1o abort especially the unwanted pregnancy
because the respondents’ religions prohibits a child born out of
wedlock.™ However, majority of the respondents representing 85%
(255) at different intervals each strongly agreed and agreed that
g out abortion duc to the factors affirmed earlier in the
questionnaire should be therapeutic abortion as it is safer than
induced abortion as they responded in some intervals representing
95% (285) and 85% (255) respectively that induced abortion may
result (o infections or/and bleedings or serious complications or
maternal mortality. They strongly agreed and agreed that induced
abortion is always carried out by non-physician providers because
the mother indulge in this practice may intend to avoid criminal
prosecution and to escape punishment. These affirmations
represent the majority of 255 (85%) out of 300 respondents.

In the same Table |, the overwhelming majority of 220 (73.3%)
strongly disagreed and disagreed that abortion should be carricd
out atany time of the pregnancy but agreed that abortion is .s;afer if
it is carricd out by a qualified medical pracitioner.” For example
when some of the respondents were told to freely comment on
their responses in an interview,98 two of the Islamic scholars in
Kaduna and Ilorin said:

“whenever abortion is to be carried out for whatever reason, it
should not be at any time of the pregnancy but before the fetus

otherwise, anybody that indulge in that act of abortion will pay
tort penalty for the death of the fetus that has passed more than
these periods of gestations.”

In all, majority of them representing 95% (285) at different

- intervals strongly agreed and agreed that availability of free access

1 Ml

L
v g

-facilities for pregnant women and enactment of
specilic law, policies and measures will go a long way to reduce
maternal mortality rate identified as the major consequence of
abortion in Nigeria. Instructively, the major findings in Table 1
have answered the research questions. The findings show that
there is a relationship between abortion and maternal mortality
rate in Nigeria. These findings corroborate Sections 223 and 228
of the Penal and Criminal Codes and Henshaw S.K. et al.99 that
abortion is a crime in Nigeria except if done to save the life of the
mother. The implications of the

findings show the failure of the existing law on criminalizing
abortion as findings in this study revealed that inability to have a
specific law on abortion resulted on induced abortion as victims
carried out abortion through non-physician providers to escape
punishment. Their clandestine activities increase the maternal
mortality rate and posit threat to public health. This pattern of
findings is similar to the interview sessions at Enugu and Port
Harcourt100 where the respondents expressed that matemal
mortality rate will reduce if abortion is permitted not only to save
the life of the mother but to avoid giving birth to a deformed child.
To them, non-criminalization of abortion will allow the mother to

foel—free—ta.consult expert medical practitioners instead of
indulging in induced abortion. The findings are in tandem with the
findings of Grimes D.A. ct al.101 that the accessibility of women
to procure abortions in hospitals by qualified gynecologists and
obstetricians has been curtailed by restrictive laws thereby Icading
women (o seek for clandestine means to eliminate unwanted

pregnancies,  Further. the findings  Irom  the lieldwod .

conformed to the study of Okonoltual02 that unsafe abortiont
a critical*public health problem and a leading cause of materd;,
mortality in Nigeria. As noted carlicr in this study, Prada E,@
al.103 ulso confirmed that aboul 3,000 women die each

due to complications ol unsale abortion, Siniilarly, the findiny:

from the licldwork are analogous with (he study of Anatelt’
that legal abortion means safe abortion or therapeutic abori’
on_the ground. that il abortion is not legal in a sociely g
N"@cﬂa where medical services and facilitics are grosif
inadequate. then abortions will remain unsale with contin
high mortality and morbidity rate. The effect of the cura
Nigerian law is not in a vacuum. but it is something
evident. Odunsi disclosed some ol the impicts of a restriciy
abortion law, with particular reference to Nigeria. 105 He nod
that the effects of the restriction ave unsale abortion ),
involuntarily carrying unwanted pregnancics to term. 106 Infe
former case, it has been earlier said to culminate into matend
mortality or morbidity. :

5.0 Conclusion and Recommendatios”
From the above, the findings in this study revealed that i
Justification in which so mdhiy of the respondents in ik
fieldwork interid"to drive is to reach the single conclusion l*
when abortion is permitted by law the incidence of matersd,
mortality or morbidity in Nigeria will reduce relatively. In ol -
words, women will have access (o professional health servies
The findings also revealed that although abortion may otk
advised to be carried out by women especially after gestationg”

ensoulment, it was suggested by the majority of the respondes -

th@}jgre_shbuld be specilic law, policies, and measure tha i
legalize abortion o some exten
The empirical examination of the criminal and religios;
perspectives of abortion in Nigeria show incidence of abo
in Nigeria despite the provisions of the Criminal and Pe
Codes criminalizing abortion and despite the fact that the e
religions also prohibit abortion. It has been  abserved in ths,
- Study~thai the situation is evident of the ineflectiveness oflhij:
law. The study observed that the major purpose for clamouring;
for enactment qQf specific law on’ abortion in Nigeria are b
enhance the attainment of safe motherhood, to climinate e
death and complications associated with induced abortion ande:
to cnhance the dignity and sacrosanctity of human life by
reducing the incidence of induced abortion.

1
|

% Interviews conducted at ficldwork in Bauchi, Enugu, loring:

Kaduna, Lagos, and Port Harcourt, 2016 i
“ Interviews conducted in Enugu and Port Harcourt dated ISf’
and 21% July, 2016 .

" lnterviews'conducted in Horin and Lagos dated 8" and |
Augusl, 2016
" Interviews conducted in Bauchi and Kaduna dated 12 and
19 September, 2016

* Henshaw S.K.. ¢l al.. “Severity and Cost of Unsafe
Abortion Cum&)lic:—;linns Treated in Nigerian g
Hospitals.” (2008) 34(1) International Family Planning

Lesspective 40-50

AR LE

" Interviews condugted in Enugu and Port Harcourt dated
18" and 21 July 2016

" Grimes D.A, etal. "Unsafe Abortion: The Preventable

Pandemic' (2006) The Lancel, Sexual and Reproductive
Health 4, p.
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o Also. apart Tfrom agitating for a specific law on abortion,
. there is the  need  to profter  the  following
; recommendations: i
n : )
% Iy .lhcru should be a mass IIITE(‘;IC)' campaign and
ly impravement on the existing national health
e services o reduce the problems of illegal induced
£ abortion in Nigeria. As o matter of Fact, this study
e recommends aceess (o free healtheare facilities for '
St pregnant women,
48 2 There  should be integrated family health
d education al both logal and national levels.
d 3 Thewe should be  training and  retraining of
i physicians in the management of abortion and
al abortion complications.
4. e Nigerian  legislature  should  domesticate
CEDAW 5o that the obligation imposed on
b nfember States would extend (o Nigeria. This
¢ domestication will enable the government to work {
¢ *in line with the law when domesticated to prevent : i
i any form ol discrimination against women in the ‘
I country, and the legal aeform would expand ) ‘ I
r access (o comprehensive  abortion  care  for ' ¢ 4
: Nigeria women. il %
3 5. There  should be monitoring  mechanism as B !
v abortion should only be peritted within four }
} months o the pregnajicy---unless  otherwise et i )

permitted by a qualified medical practitioner.
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